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M r .  Chief J u s t i c e  James T .  Harr ison d e l i v e r e d  t h e  Opinion of  
t h e  Court .  

This  i s  an appea l  from t h e  d i s t r i c t  c o u r t ,  Yellowstone 

County, i n  a  workmen's compensation m a t t e r .  It  appears  t h a t  

c l a iman t  s u s t a i n e d  a  compensable i n j u r y ;  h i s  medical  b i l l s  were 

pa id  and he r ece ived  temporary t o t a l  d i s a b i l i t y  b e n e f i t s  f o r  a  

s h o r t  pe r iod  of t i m e  and then  r e tu rned  t o  work. The on ly  i s s u e  

on appea l  i s  whether o r  no t  c l a iman t  s u f f e r e d  a  l o s s  of e a r n i n g  

c a p a c i t y  on t h e  open l a b o r  market and i s  e n t i t l e d  t o  be f u r t h e r  

compensated. 

The m a t t e r  was heard by t h e  Workmen's Compensation Divi-  

s i o n  and t h e  hea r ings  o f f i c e r  r u l e d  t h e  c la imant  w a s  e n t i t l e d  t o  

medical  b e n e f i t s ,  nominal d i s a b i l i t y  indemnity award, and f u r t h e r  

provided t h a t  s i n c e  h i s  c a p a c i t y  t o  e a r n  wages had n o t  y e t  been 

diminished t h e  c a s e  would remain under t h e  con t inu ing  j u r i s d i c -  

t i o n  of  t h e  Workmen's Compensation Div is ion .  An a p p l i c a t i o n  f o r  

r e h e a r i n g  w a s  f i l e d ,  den ied ,  and an  appea l  was taken  t o  t h e  d i s -  

t r i c t  c o u r t .  I n  t h e  d i s t r i c t  c o u r t  t h e  m a t t e r  was submit ted upon 

t h e  evidence taken  be fo re  t h e  hea r ings  o f f i c e r  and t h e r e a f t e r  an  

o r d e r  was en t e red  denying t h e  r e l i e f  sought ;  t h i s  appea l  fo l lowed.  

I t  i s  conceded t h a t  c la imant  Ronshaugen i s  now employed 

i n  t h e  same c a p a c i t y  he was be fo re  t h e  i n j u r y  and h i s  p r e s e n t  

e a r n i n g s  a r e  h igher  t han  they  were be fo re  t h e  i n j u r y .  However, 

it i s  h i s  c o n t e n t i o n  t h a t  he has mainta ined t h i s  employment on ly  

because of t h e  g r a t u i t o u s  a s s i s t a n c e  of h i s  coemployees and t h e  

indulgence  of h i s  employer. 

Ronshaugen rel ies on I n f e l t  v.  Horen, 136 Mont. 217, 3 4 6  

P.2d 556. I n  t h a t  c a s e  t h e  employee r e t u r n e d  t o  work s h o r t l y  

a f t e r  h i s  i n j u r y  bu t  he was on ly  a b l e  t o  con t inue  wi th  h i s  work 

by r ea son  of a s s i s t a n c e  from h i s  f e l l o w  workers and h i s  b r o t h e r .  

H e  pa id  h i s  b r o t h e r  $30 p e r  week o u t  of h i s  averaged e a r n i n g s  of 

$100 p e r  week, and t h a t  f a c t  was taken  i n t o  c o n s i d e r a t i o n  by t h i s  



Court  i n  s u s t a i n i n g  an  award. This i s  c l e a r l y  d i s t i n g u i s h a b l e  

from t h e  f a c t s  i n  t h i s  c a s e .  

We observe no e r r o r  on t h e  p a r t  of  t h e  Workmen's Com- 

pensa t ion  Div is ion  o r  t h e  d i s t r i c t  c o u r t .  The a p p e l l a n t  u rges  

t h a t  even though t h e r e  has  been no pecunia ry  l o s s  r e s u l t i n g  

from t h e  i n j u r y ,  t h a t  he has  shown a l o s s  of a b i l i t y  t o  e a r n  i n  

t h e  open l a b o r  market.  (Sha f f e r  v. Midland Empire Pack. Co., 

127 Mont. 211, 259 P.2d 3 4 0 )  I n  t h i s  cause  t h e  awarding of nominal 

d i s a b i l i t y  b e n e f i t s  and r e t a i n i n g  j u r i s d i c t i o n  i n  t h e  even t  

t h e r e  should be a  subsequent  l o s s  of e a r n i n g  c a p a c i t y  was t h e  

proper  way f o r  t h e  workman -W- be p r o t e c t e d  and t h e , b r d e r  of  t h e  

d i s t r i c t  c o u r t  i s  a f f i rmed ,  

Chief J u s t i c e  

J u s t i c e s  


