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M r .  J u s t i c e  John Conway Harrison de l ive red  the  Opinion of  t h e  Court. 

This  i s  an appeal  from a summary judgment and order  of t h e  

d i s t r i c t  c o u r t ,  G a l l a t i n  County. This a c t i o n  i s  a  sequel  t o  

Brandenburger v. Toyota Motor Sa les ,  U.S.A., Inc . ,  decided by t h i s  

Court on August 7 ,  1973, and repor ted  i n  - Mon t . -9 513 P.2d 268, 

30 St.Rep. 808. 

I n  h i s  complaint p l a i n t i f f  Tafford Ol tz  sought damages f o r  

personal  i n j u r i e s  and property damage su f fe red  i n  t h e  same acc iden t  

involved i n  Brandenburger. Recovery was predica ted  on an a l l eged  

breach of implied war ran t i e s  of merchantabi l i ty  and f i t n e s s  f o r  a  

p a r t i c u l a r  purpose, negl igence,  and s t r i c t  l i a b i l i t y  i n  t o r t .  The 

a c t i o n  was submitted t o  t h e  cour t  on t h e  pleadings,  t h e  t r a n s c r i p t  

of t h e  Brandenburger case  and t h i s  Cour t ' s  dec is ion  i n  t h a t  case.  

Both p a r t i e s  requested summary judgment, and t h e  cour t  granted de- 

fendants' motion. 

Defendants Toyota argue t h a t  t h e  ju ry  v e r d i c t  i n  Brandenburger 

f ind ing  Ol tz  g u i l t y  of g ross  negl igence which cont r ibuted  t o  

  rand en burger's death i s  r e s  jud ica ta  on t h e  quest ion of  whether Oltz  

was g u i l t y  of any negl igent  a c t  which con t r ibu ted  t o  t h e  acc ident .  

It i s  p l a i n t i f f ' s  p o s i t i o n  t h a t  a  judgment i n  favor  of a  p l a i n t i f f  

i n  an a c t i o n  a g a i n s t  two o r  more defendants i s  no t  r e s  jud ica ta  o r  

conclusive a s  t o  the  r i g h t s  and l i a b i l i t i e s  of t h e  defendants  among 

themselves i n  a  subsequent a c t i o n  between them, unless  those r i g h t s  

and l i a b i l i t i e s  were express ly  put i n  i s s u e  i n  the  f i r s t  a c t i o n  by a  

c r o s s  claim o r  o the r  adversary pleading o r  such i s s u e s  were t r i e d  by 

consent and determined by judgment i n  t h e  f i r s t  ac t ion .  

The d i f f i c u l t y  i n  p l a i n t i f f ' s  p o s i t i o n  on appeal i s  t h a t  he 

chose t o  put  h i s  case  t o  dec i s ion  by a  reques t  f o r  a  summary judgment 

i n  h i s  favor  based on Brandenburger. The v e r d i c t  of t h e  ju ry  and 

t h e  dec i s ion  of t h i s  Court i n  Brandenburger a r e  r e s  jud ica ta  on 

c e r t a i n  c o n t r o l l i n g  f a c t s .  The f a c t s  e s t a b l i s h e d  i n  t h a t  case  a r e :  

That Ol tz  was found g r o s s l y  negl igent  i n  t h e  opera t ion  of h i s  veh ic le  



and t h a t  such negligence con t r ibu ted  t o   rande en burger's death.  The 

e f f e c t  of t h i s  dec is ion  i s  t h a t  i t  i s  r e s  jud ica ta  t o  a l l  p a r t i e s  

i n  the  i n s t a n t  case  i n  t h a t  Ol tz  was g ross ly  negl igent  and cont r ibuted  
of 

t o  t h e  dea th l~ randenburger  and Toyota was e i t h e r  g u i l t y  of negl igence 

i n  t h e  manufacture and design o r  t h a t  t h e  veh ic le  was i n  a  de fec t ive  

and unreasonably unsafe condi t ion ,  e i t h e r  of which con t r ibu ted  t o  

t h e  death of Brandenburger. We have no way of  knowing upon which 

theory the  ju ry  found a g a i n s t  Toyota i n  Brandenburger. 

A s  between t h e  p a r t i e s  he re ,  t h i s  Cour t ' s  dec is ion  i n  Branden- 

burger made no determinat ion t h a t  defendants were s t r i c t l y  l i a b l e  

t o  p l a i n t i f f  f o r  any i n j u r i e s  su f fe red  by him. That i s s u e  was no t  

before  t h e  Court. The dec i s ion  of t h i s  Court found t h a t  t h e  d o c t r i n e  

of s t r i c t  l i a b i l i t y  i n  t o r t  was app l i cab le  i n  Montana; t h a t  t h e  

i n s t r u c t i o n s  given on t h e  i s s u e  were c o r r e c t ;  t h a t  t h e r e  was s u f f i -  

c i e n t  evidence t o  show t h a t  t h e  veh ic le  was i n  a  d e f e c t i v e  and 

unreasonably dangerous cond i t ion ;  and, t h a t  such condi t ion  c o n t r i -  

buted a s  a  proximate cause of b rand en burger's death.  

Having found t h a t  p l a i n t i f f ' s  gross  negligence was a  proximate 

cause of  rande en burger's dea th ,  t h e r e  i s  no way we can l o g i c a l l y  

f i n d  t h a t  such gross  negl igence was no t  a  proximate and c o n t r i b u t i n g  

cause of h i s  own personal  i n j u r i e s .  The t e s t  f o r  proximate cause i n  

Montana i s  t h e  "but fo r "  t e s t .  Ford v. Rupple, 161 Mont. 56, 504 

P.2d 686. It i s  obvious t h e  ju ry  i n  Brandenburger determined t h a t  

11 bu t  fo r "  p l a i n t i f f  0 l t z ' s  gross  negligence i n  opera t ing  t h e  Toyota, 

i t  would no t  have l e f t  t h e  highway. Therefore,  such gross  negl igence 

i s  no t  only a  proximate c o n t r i b u t i n g  cause of Brandenburger's 

dea th ,  but  a l s o  a  proximate con t r ibu t ing  cause of h i s  own i n j u r i e s .  

W e  have c a r e f u l l y  examined t h e  a u t h o r i t i e s  c i t e d  by both p a r t i e s  

and hold t h a t  where, a s  he re ,  i n  a  s t r i c t  l i a b i l i t y  case  involving 

an a l l e g e d  manufacturing d e f e c t  t h a t  was unknown t o  the  opera tor  and 

which apparent ly  had nothing t o  do wi th  causing the  acc ident  i n  

ques t ion  bu t  merely con t r ibu ted  t o  t h e  o p e r a t o r ' s  i n j u r i e s ,  h i s  own 

con t r ibu to ry  negligence i n  the  opera t ion  of t h e  veh ic le  s o  a s  t o  



cause  i t  t o  leave t h e  highway i s  a  proper defense.  Adams v.  Ford 

Motor Co., 103 111.App.2d 356, 243 N.E.2d 843; General Motors 

Corporation v. Walden,(CCA 10th C i r .  1969), 406 F.2d 606. 

The summary judgment granted by t h e  t r i a l  c o u r t  i s  aff i rmed.  

W e  Concur: 
/ 

-'+--------------.!------------------- 

Chief J u s t  i c e  

.................................... 
J u s t i c e s .  

M r .  J u s t i c e  Frank I. Haswell, s p e c i a l l y  concurring: 

I concur i n  t h e  r e s u l t .  However, i n  my view, t h e  r u l e  

of c o l l a t e r a l  es toppel  r a t h e r  than r e s  jud ica ta  i s  involved 

here.  See: Gesse l l  v. Jones,  149 Mont. 418, 427 P.2d 295, 

f o r  t h e  d i s t i n c t i o n .  

J u s t i c e  


