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M r .  J u s t i c e  Gene B. Daly d e l i v e r e d  t h e  Opinion of t h e  Court .  

This  i s  an appea l  from a d i v o r c e  judgment e n t e r e d  

September 1 0 ,  1973, i n  t h e  d i s t r i c t  c o u r t ,  G a l l a t i n  County. 

The appea l  i s  from t h a t  p o r t i o n  of t h e  judgment awarding t h e  wi fe  

al imony, c h i l d  suppor t ,  a t t o r n e y  f e e s  and p rope r ty .  

The c o u r t  awarded t h e  wi fe  a d i v o r c e  and cus tody  of f o u r  

minor c h i l d r e n ;  $100 pe r  month alimony, $400 p e r  month c h i l d  

suppor t  and $400 a t t o r n e y  f e e s .  I t  f u r t h e r  awarded t h e  w i fe  a 

l o t  owned j o i n t l y ;  one h a l f  i n t e r e s t  i n  t h e  back wages owed t h e  

husband by In t e r coun ty  Development Corporat ion;  t h e  1970 Mercury 

automobile j o i n t l y  owned, and an a n t i q u e  ba r .  The c o u r t  o rde red  

t h e  husband t o  c a r r y  t h e  necessary  h e a l t h  and medical  i n su rance  

f o r  and on behalf  of  t h e  wi fe  and t h e  minor c h i l d r e n  and t o  pay 

a l l  f u t u r e  medical  and d e n t a l  expenses i n c u r r e d  by t h e  w i fe  and 

minor c h i l d r e n .  Husband was a l s o  ordered  t o  pay t h e  remainder 

of  t h e  d e b t s  and l i a b i l i t i e s  c u r r e n t l y  due and owing as a r e s u l t  

o f  t h e  marr iage.  . The wife  was awarded t h e  pe r sona l  pos ses s ions  

and household f u r n i s h i n g s  of t h e  p a r t i e s ,  t o g e t h e r  w i t h  pe r sona l  

possess ion  of c l o t h i n g  of  t h e  minor c h i l d r e n .  

The r eco rd  r e v e a l s  t h a t  i n  1971 husband earned $14,000 

and i n  1972 he earned $15,000. H e  i s  now employed a t  Employment 

Link and n e t s  $660 pe r  month. H e  c l a ims  he p e r s o n a l l y  needs $100 

pe r  month f o r  r e n t  and $100 pe r  month f o r  food; and,  t h a t  he i s  

i n  need of a c a r  f o r  h i s  employment; t h a t  i n  c o n s i d e r a t i o n  of t h e  

amount of  money he now makes, he i s  unable  t o  pay a l l  t h e  fami ly  

d e b t s  and s t i l l  make t h e  $500 per  month al imony-child suppor t  

payments. The husband a l s o  c la ims  he l a c k s  t h e  necessary  t r a i n i n g  

and educa t ion  t o  o b t a i n  a b e t t e r  paying job,  and t h e  job  he now 

has  i s  t h e  b e s t  employment a v a i l a b l e  t o  him a t  t h i s  t ime.  

The wi fe  has  had s e v e r a l  q u a r t e r s  of c o l l e g e ,  has  been 

employed a t  v a r i o u s  jobs  and has  been l i c e n s e d  a s  a nu r s ing  home 



a d m i n i s t r a t o r ,  such l i c e n s e  has  exp i r ed .  She is n o t  p r e s e n t l y  

employed bu t  i s  seek ing  employment t h a t  w i l l  n e t  more t h a n  $300, 

t h e  amount necessary  f o r  baby sitter f e e s .  

Husband pa id  on ly  $300 of t h e  $500 al imony-child suppor t  

payment f o r  August and on ly  $100 i n  September. On October 12 ,  

1973, he f i l e d  n o t i c e  of  appea l  of t h e  f i n a l  judgment. Contempt 

proceedings  and an  o r d e r  t o  show cause  were brought  a g a i n s t  t h e  

husband and set f o r  hea r ing  October 15,  1973. A t  t h e  hea r ing  

tes t imony was taken  and husband's  counse l  withdrew from t h e  c a s e .  

It was e s t a b l i s h e d  t h a t  t h e  w i fe  has  been g iven  we l f a re  a s s i s -  

t a n c e  and c h a r i t y  from neighbors  and f r i e n d s .  The husband main- 

t a i n e d  he could  n o t  pay $500 p e r  month o u t  of  h i s  income, w i t h  h i s  

o b l i g a t i o n s .  The d i s t r i c t  judge a t  t h i s  p o i n t  s a i d :  "I am ready 

t o  modify t h i s  dec ree  r i g h t  now." and t h e n  f u r t h e r  s a i d  it would 

c o s t  $1500 t o  r e v e r s e  h i s  c o u r t  by appea l .  A minute e n t r y  and o r d e r  

were e n t e r e d  October 15 ,  1973 holding husband i n  contempt and 

o r d e r i n g  him t o  purge himself  by paying $250 on o r  be fo re  October 

18,  1973 and a l i k e  sum on t h e  f i r s t  day of each  month t h e r e a f t e r .  

Husband r e t a i n e d  new counse l  October 2 4 ,  1973 and on 

t h a t  day t h e  new counse l  d i s q u a l i f i e d  t h e  p r e s i d i n g  judge and 

f i l e d  n o t i c e  of appea l  of  bo th  t h e  judgment of September 10 and 

October 15 ,  1973. T h e r e a f t e r ,  on November 23, 1973, husband 

f i l e d  a p e t i t i o n  wi th  t h e  c o u r t  t o  c l a r i f y  t h e  judgment d a t e d  

October 15 ,  1973. The d i s q u a l i f i e d  judge c a l l e d  i n  a judge from 

ano the r  d i s t r i c t  on November 28, 1973 and t h a t  judge accep ted  

j u r i s d i c t i o n  on December 3 ,  1973. 

Appel lan t  husband b r i n g s  t h i s  appea l  from both judgments 

and p r e s e n t s  t h e s e  t h r e e  i s s u e s  f o r  review: 

1. Were t h e  f i n d i n g s  of t h e  c o u r t  r ega rd ing  al imony, 

suppor t ,  and p rope r ty  s e t t l e m e n t  j u s t i f i e d  by s u b s t a n t i a l  evidence? 

2. Did t h e  c o u r t  err i n  awarding p l a i n t i f f  w i f e  a t t o r n e y  

f e e s ?  



3. Are t h e  Montana s t a t u t e s  governing t h e  award of  

alimony and a t t o r n e y  f e e s  i n  d i v o r c e  a c t i o n s  u n c o n s t i t u t i o n a l ?  

Rule 38, M.R.App.Civ.P., r e q u i r e s  t h a t  when t h e  s t a t e  

of  Montana o r  i t s  agenc ie s  o r  employees a r e  no t  p a r t i e s  t o  a  

s u i t ,  t h e  a p p e l l a n t  must,  upon f i l i n g  t h e  r e c o r d ,  g i v e  immed- 

i a t e  n o t i c e  i n  w r i t i n g  t o  t h e  Supreme Court  of t h e  e x i s t e n c e  

of c o n s t i t u t i o n a l  q u e s t i o n s ,  s p e c i f y i n g  t h e  s e c t i o n  of t h e  code 

o r  c h a p t e r  of t h e  s e s s i o n  law t o  be cons t rued  s o  t h a t  t h e  Court  

can  n o t i f y  t h e  a t t o r n e y  g e n e r a l  of t h e  s t a t e  of Montana. F a i l -  

u r e  t o  comply wi th  t h i s  r u l e  p reven t s  t h e  n o t i c e  from being 

g iven  t h e  a t t o r n e y  gene ra l  and t h e r e f o r e  he has  no oppor tun i ty  

t o  appear  and defend t h e  a c t s  of t h e  Montana l e g i s l a t u r e .  Under 

t h e s e  c i rcumstances  t h i s  Court  w i l l  no t  proceed t o  answer t h e  

c o n s t i t u t i o n a l  q u e s t i o n s  as  Rule 3 8 ,  M.R.App.Civ.P., was n o t  

fol lowed.  

The record  i n  t h i s  c a s e  i s  no t  e x t e n s i v e  and p o r t r a y s  

t h e  g e n e r a l  problems found i n  d ivo rce  proceedings  where t h e r e  

a r e  minor c h i l d r e n  and no t  enough money t o  s a t i s f y  t h e  needs of 

a l l  p a r t i e s  and hence no s o l u t i o n  i s  going t o  be e n t i r e l y  s a t i s -  

f a c t o r y  t o  t h e  p a r t i e s  inasmuch as such s o l u t i o n s  under t h e s e  

c o n d i t i o n s  j u s t  do n o t  e x i s t .  

W e  a r e  bound i n  c a s e s  involv ing  minor c h i l d r e n  t o  look 

f o r  a  s o l u t i o n  which w i l l  s e r v e  t h e i r  b e s t  i n t e r e s t s ,  as i s  done 

i n  awarding custody i n  t h e  f i r s t  i n s t a n c e ,  s e c t i o n  91-4515, R.C.M. 

1947. There a r e  a  number of r epo r t ed  c a s e s  concerning t h e  same 

p r i n c i p l e  by t h i s  Court  du r ing  1974. 

We f i n d  no abuse of t h e  t r i a l  c o u r t ' s  d i s c r e t i o n  i n  t h e  

f i r s t  award of a  d o l l a r  amount t o  t h e  fami ly  of $500 pe r  month 

based on t h e  needs of f o u r  minor c h i l d r e n .  We a l s o  recognize  

t h a t  t h e  f a t h e r  a p p a r e n t l y  cannot  pay t h a t  amount a t  t h i s  t i m e  

a s  t h e  t r i a l  judge found i n  t h e  second proceeding and reduced 



t h e  amount t o  $250 per  month f o r  t h e i r  suppor t  u n t i l  f u r t h e r  

o r d e r  of t h e  c o u r t .  

Therefore ,  we hold t h e  o r i g i n a l  judgment e n t e r e d  

September 1 0 ,  1973 t o  have been modified by t h e  judgment e n t e r e d  

October 15 ,  1973, which provides  a  monthly payment of  $250 f o r  

t h e  suppor t  of t h e  minor c h i l d r e n  u n t i l  a f u r t h e r  o r d e r  of t h e  

t r i a l  c o u r t ,  based on a change of c i rcumstances  from t h o s e  t h a t  

e x i s t  i n  t h e  r eco rd  be fo re  t h i s  Court .  The wi fe  i s  awarded $200 

a t t o r n e y  f e e s  f o r  t h i s  appea l .  I n  view of t h e  f i n a n c i a l  con- 

d i t i o n  of  t h e  p a r t i e s ,  t h e  d i s t r i c t  c o u r t  s h a l l  schedule  payment 

t o  conform t o  t h e  a b i l i t y  of t h e  husband t o  make s u i t a b l e  pay- 

ments. 

# J u s t i c e  

W e  concur:  . 
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