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Mr. Chie f Jus t i ce  James T.  Harr ison d e l i v e r e d  t h e  Opinion of 
t h e  Court .  

This  i s  an o r i g i n a l  proceeding wherein r e l a t o r  s eeks  

a n  a p p r o p r i a t e  w r i t  d i r e c t e d  t o  t h e  d i s t r i c t  c o u r t ,  L e w i s  and 

Clark  County, r e q u i r i n g  t h a t  c o u r t  t o  r e v e r s e  i t s  o r d e r  of 

December 4 ,  1974, denying a motion t o  suppress  t h e  evidence 

s e i z e d  by o f f i c e r s  from r e l a t o r ' s  p resence  on September 25 and 

2 6 ,  1974. 

Counsel f o r  r e l a t o r  was heard ex p a r t e  and t h e r e a f t e r  an 

o r d e r  was i s sued  c a l l i n g  f o r  an  adversary  hear ing  and s t a y i n g  a l l  

m a t t e r s  u n t i l  t h e  f u r t h e r  o r d e r  of t h e  Court .  Counsel appeared 

upon t h e  d a t e  f i x e d  f o r  t h e  hea r ing ,  b r i e f s  w e r e  f i l e d  and respond- 

e n t  c o u r t  f i l e d  a motion t o  d i smis s  because r e l a t o r  had adequa te  

r e l i e f  by appea l .  See S t a t e  ex re l .  LaFlesch,  Mont . I 

592 P.2d 1403, 31 St.Rep. 772. 

The f a c t s  a r e :  An o f f i c e r  of t h e  Montana Highway P a t r o l  

was working r a d a r  on I n t e r s t a t e  highway 15 ,  n o r t h  of Helena on 

September 25, 1974, a t  approximately  9:30 p.m., when a  v e h i c l e  

t r a v e l i n g  about  70 m.p.h. was s i g h t e d .  The o f f i c e r  pursued and 

stopped t h e  v e h i c l e  and advised  t h e  d r i v e r ,  r e l a t o r  he re ,  t h a t  

he had been stopped f o r  d r i v i n g  i n  exces s  of t h e  n igh t t ime  speed 

l i m i t .  Fu r the r  t h a t  an appearance bond of $15 would have t o  be 

pos ted .  The amount i s  a  s tandard  bond i n  such c a s e s .  Re la to r  

could no t  p o s t  bond, a d v i s i n g  t h e  o f f i c e r  t h a t  he was unemployed 

and h i s  on ly  Montana add res s  was General  Del ivery ,  C o l s t r i p .  H i s  

d r i v e r ' s  l i c e n s e  was from o u t  of s t a t e .  Following s t anda rd  pro- 

cedure ,  r e l a t o r  w a s  p laced under arrest .  Re la to r  then  drove  h i s  

v e h i c l e  t o  t h e  county j a i l .  A t  t h e  j a i l ,  r e l a t o r  was pe rmi t t ed  

t o  phone a  f r i e n d  i n  an e f f o r t  t o  p o s t  bond. A f t e r  l e a r n i n g  t h a t  

h i s  f r i e n d  d i d  no t  have t h e  money r i g h t  t hen  and t h a t  it would 

be a  wh i l e ,  t h e  deputy s h e r i f f  on du ty  informed r e l a t o r  he would 

have t o  be locked up. The deputy s h e r i f f  searched r e l a t o r  p r i o r  



t o  p l a c i n g  him i n  t h e  c e l l  block.  I n  t h e  p roces s  t h e  deputy 

s h e r i f f  d i scovered  a  smal l  bag of p l a n t - l i k e  m a t e r i a l  i n  

r e l a t o r ' s  r i g h t  shoe.  The deputy l i f t e d  it from t h e  shoe and 

i n  p l a c i n g  it on t h e  coun te r  t o p  i n  t h e  j a i l  r e c e i v i n g  a r e a ,  made 

t h e  comment: "What do w e  have here?"  The d i s t r i c t  c o u r t  found 

t h a t  t h i s  comment was made t o  no one i n  p a r t i c u l a r .  However, 

r e l a t o r ,  t h i n k i n g  t h e  remark had been made t o  him, responded by 

answering "Marijuana." S h o r t l y  t h e r e a f t e r  r e l a t o r  was p laced  

i n  t h e  c e l l  block and then  brought back and f o r  t h e  f i r s t  t i m e ,  

adv ised  of  h i s  r i g h t s  under t h e  Miranda d e c i s i o n .  

L a t e r  t h a t  evening a  deputy county a t t o r n e y  advised  

r e l a t o r  of h i s  r i g h t s  wi th  r e s p e c t  t o  a  s e a r c h  of h i s  v e h i c l e  

and reques ted  a  waiver of  t h o s e  r i g h t s  and a  consen t  t o  s ea rch .  

Although r e l a t o r  a t  one p o i n t  s t a t e d ,  "you might j u s t  a s  w e l l  

look i n  i t ,  i t ' s  f u l l  of mar i juana" ,  he subsequent ly  revoked h i s  

consen t .  The nex t  morning r e l a t o r  was a g a i n  asked by t h e  deputy 

county a t t o r n e y  t o  consen t  t o  a  s e a r c h  and i n  such conve r sa t ion  

was advised t h a t  i n  any event  a  s e a r c h  war ran t  would be ob ta ined .  

A t  t h a t  t i m e  r e l a t o r  s igned a  permiss ion t o  s ea rch .  The s e a r c h  

was t h e r e a f t e r  conducted and t h e  i t e m s  s e i z e d  a r e  t h e  s u b j e c t  

of t h e  motion t o  suppress .  

Re la to r  contends  (1) t h a t  h i s  c u s t o d i a l  a r r e s t  f o r  ex- 

ceed ing  t h e  speed l i m i t  v i o l a t e s  t h e  Four th  Amendment t o  t h e  

United S t a t e s  C o n s t i t u t i o n  and A r t .  11, Sec.11 of t h e  Montana 

C o n s t i t u t i o n ;  ( 2 )  t h a t  h i s  c u s t o d i a l  a r r e s t  a s  a  r e s u l t  of no t  

having s u f f i c i e n t  funds  t o  p o s t  t h e  appearance bond v i o l a t e s  

t h e  equa l  p r o t e c t i o n  c l a u s e  of t h e  Four teen th  Amendment t o  t h e  

United S t a t e s  C o n s t i t u t i o n ;  (3)  t h a t  a l l  evidence was e i t h e r  

i d e n t i f i e d  o r  de r ived  from p o l i c e  q u e s t i o n s  asked i n  v i o l a t i o n  

of Miranda v .  Arizona,  384 U.S. 436, 86 S.Ct. 1602, 16 L Ed 2d 

694, and ( 4 )  t h a t  h i s  consen t  t o  t h e  s e a r c h  was n o t  "voluntary1'  



under t h e  s tandard  e s t a b l i s h e d  i n  Schneckloth  v ,  Bustamonte, 

412 U.S. 218, 93 S.Ct. 2 0 4 1 ,  36 L Ed 2d 854. 

R e l a t o r ' s  c u s t o d i a l  a r r e s t  f o r  exceeding t h e  speed l i m i t  

d i d  n o t  v i o l a t e  t h e  Four th  Amendment t o  t h e  United S t a t e s  Con- 

s t i t u t i o n  nor A r t .  11, Sec t ion  11, of t h e  Montana C o n s t i t u t i o n .  

I n  p e r t i n e n t  p a r t ,  t h e  Four th  Amendment r e a d s :  

"The r i g h t  of t h e  people  t o  be s ecu re  i n  t h e i r  
persons  * * * a g a i n s t  unreasonable  * * * 
s e i z u r e s ,  s h a l l  no t  be v i o l a t e d  * * *."  

The Montana C o n s t i t u t i o n  r eads :  

"The people s h a l l  be s ecu re  i n  t h e i r  persons  
* * * from unreasonable  * * * s e i z u r e s . "  

Under t h e s e  c o n s t i t u t i o n a l  p r o v i s i o n s ,  we must i n q u i r e  

i n t o  whether r e l a t o r ' s  c u s t o d i a l  a r r e s t  was r ea sonab le  under 

t h e  p a r t i c u l a r  c i rcumstances  of t h i s  c a s e .  We hold t h a t  it w a s .  

Upon s topping  r e l a t o r ,  t h e  highway patrolman l ea rned  t h e s e  

f a c t s :  r e l a t o r  possessed an Arizona d r i v e r ' s  l i c e n s e ;  r e l a t o r  

was unemployed; t h e  on ly  add res s  r e l a t o r  cou ld  g i v e  was "General 

Del ivery ,  C o l s t r i p " ;  and,  whi le  C o l s t r i p  i s  i n  Rosebud County, 

r e l a t o r  was d r i v i n g  a  c a r  l i c e n s e d  i n  Big Horn County. I t  i s  

common knowledge t h a t  C o l s t r i p  i s  today a  boom town, a cons t ruc -  

t i o n  town, wi th  n e a r l y  t h e  e n t i r e  popu la t ion  t r a n s i e n t .  Given 

t h e s e  f a c t s ,  it was r ea sonab le  f o r  t h e  highway patrolman t o  be- 

l i e v e  t h a t  r e l a t o r  was a  t r a n s i e n t ,  u n l i k e l y  t o  r e t u r n  and pay 

t h e  f i n e  i f  he was al lowed t o  d r i v e  on down t h e  road wi thout  

having posted an appearance bond. 

The highway patrolman was c l e a r l y  w i t h i n  h i s  r i g h t s  when 

he d i r e c t e d  re la tor  t o  proceed t o  t h e  county j a i l  and d i r e c t e d  

h i s  i n c a r c e r a t i o n .  Sec t ion  31-112, R.C.M. 1947, empowers a  p a t r o l -  

man, upon making dn arrest,  t o  d e l i v e r  t h e  o f f ende r :  (1) t o  t h e  

n e a r e s t  j u s t i c e  of t h e  peace,  du r ing  o f f i c e  hours ;  - o r  ( 2 )  t o  t h e  

county j a i l ,  - o r  (3)  d e l i v e r  a  summons t o  t h e  o f f e n d e r ,  or ( 4 )  

a c c e p t  a d e p o s i t  f o r  appearance.  I n  a d d i t i o n ,  t h e  Montana Highway 



P a t r o l  Manual d i r e c t s  patrolmen t o  r e f r a i n  from a l lowing  o u t  

of s t a t e  " v i o l a t o r s  t o  proceed without  f i r s t  s e t t i n g  and accep t -  

i n g  an  appearance bond". Even i f  it be conceded t h a t  r e l a t o r  

was n o t  an "ou t  of s t a t e  v i o l a t o r " ,  where t h e  c i rcumstances  a r e  

such t h a t  t h e  v i o l a t o r  does  n o t  have t h e  ca sh  f o r  t h e  appearance 

bond on h i s  person ,  it i s  no t  dur ing  o f f i c e  hours f o r  t h e  j u s t i c e s  

of t h e  peace,  and it i s  u n l i k e l y  t h a t  t h e  v i o l a t o r  w i l l  honor a  

summons, t h e  patrolman p rope r ly  exe rc i sed  h i s  d i s c r e t i o n  i n  de- 

l i v e r i n g  r e l a t o r  t o  t h e  county j a i l .  

Re la to r  contends  t h a t  a  r ea sonab le  a l t e r n a t i v e  t o  t h e  

booking and j a i l i n g  of r e l a t o r  would have been t o  a l l ow r e l a t o r  

t o  w a i t  i n  t h e  lobby u n t i l  h i s  f r i e n d  a r r i v e d  wi th  t h e  bond 

money. Even conceding t h e  patrolman had no th ing  b e t t e r  t o  do than  

t o  watch r e l a t o r ,  t h e r e  was nothing a t  t h a t  t ime t o  a s s u r e  t h e  

patrolman t h a t  r e l a t o r ' s  f r i e n d  would show up i n  t h e  h a l f  hour 

o r  f o r t y - f i v e  minutes  i n  which he d i d .  The patrolman q u i t e  poss-  

i b l y  might have had t o  watch over r e l a t o r  f o r  an hour o r  two and 

s t i l l  had t o  book and j a i l  r e l a t o r  i f  h i s  f r i e n d  never  showed up. 

This  u n c e r t a i n  " b a b y s i t t i n g "  is  unreasonable .  

Re la to r  concedes t h e  s t a t e  has  an  i n t e r e s t  i n  c o l l e c t -  

i n g  f i n e s  f o r  speeding v i o l a t i o n s .  However, r e l a t o r  does  n o t  pre-  

s e n t  any v i a b l e  a l t e r n a t i v e  t o  t a k i n g  t h e  o f f ende r  i n t o  cus tody ,  

which would ensu re  t h e  c o l l e c t i o n  of t h e s e  f i n e s  when t h e  circum- 

s t a n c e s  a r e  such t h a t  t h e  o f f ende r  is u n l i k e l y  t o  r e t u r n  and pay 

t h e  f i n e .  R e l a t o r ' s  a r r e s t  was an a r r e s t  f o r  a  t r a f f i c  o f f e n s e .  

I t  was no t  an a r r e s t  f o r  a  crime invo lv ing  moral t u r p i t u d e ,  which 

a r r e s t  i n  i t s e l f  might blemish h i s  f u t u r e .  That  being t h e  c a s e ,  

we hold t h e  s t a t e ' s  i n t e r e s t  i n  t h e  c o l l e c t i o n  of t h i s  f i n e  ou t -  

weighed t h e  r e l a t o r ' s  i n t e r e s t  i n  being f r e e  from t h i s  c u s t o d i a l  

a r r e s t .  

Nei ther  does  r e l a t o r ' s  c u s t o d i a l  a r r e s t  f o r  exceeding 



t h e  speed l i m i t  v i o l a t e  t h e  equa l  p r o t e c t i o n  c l a u s e  of  t h e  

Four teen th  Amendment of t h e  United S t a t e s  C o n s t i t u t i o n .  Re- 

l a t o r  contends  f i r s t  t h a t  he was on ly  taken  i n t o  cus tody  when it 

became apparen t  t h a t  he d i d  n o t  have s u f f i c i e n t  funds  t o  p o s t  

t h e  bond; t h a t  he was, i n  e f f e c t ,  a r r e s t e d  f o r  no t  c a r r y i n g  

money. Re la to r  r e l i e s  on Will iams v .  I l l i n o i s ,  399 U.S. 235, 2 4 0 ,  

2 4 1 ,  243, 2 4 4 ;  90 S.Ct.  2018, 36 L Ed 2d 586, wherein t h e  c o u r t  

concluded: 

" * * * when t h e  aggrega te  imprisonment exceeds 
t h e  maximum per iod  f i x e d  by t h e  s t a t u t e  and 
r e s u l t s  d i r e c t l y  from an i n v o l u n t a r y  nonpayment 
of a  f i n e  o r  c o u r t  c o s t s  we a r e  conf ron ted  w i t h  
an  impermiss ible  d i s c r i m i n a t i o n  t h a t  r e s t s  on 
a b i l i t y  t o  pay * * * ."  
H e  f u r t h e r  r e l i e s  on Ta te  v .  S h o r t ,  4 0 1  U.S. 395, 91 

S.Ct. 668, 28 L Ed 2d 130,  133,  wherein t h e  Court  adopted t h e  

view of fou r  members of  t h e  Court  i n  Morr is  v .  Schoonf ie ld ,  399 

U.S. 508, 90 S.Ct. 2232, 2 6  L Ed 2d 773, by s t a t i n g :  

" '  * * * t h e  C o n s t i t u t i o n  p r o h i b i t s  t h e  S t a t e  
from imposing a  f i n e  a s  a  s en t ence  and then  
a u t o m a t i c a l l y  conve r t i ng  it i n t o  a  j a i l  term 
s o l e l y  because t h e  defendant  i s  i n d i g e n t  and 
cannot  f o r t h w i t h  pay t h e  f i n e  i n  f u l l . ' "  

R e l a t o r ' s  argument i s  t h a t ,  a l though  t h e  $15 i s  t e c h n i -  

c a l l y  an  appearance bond, i n  p r a c t i c e  it i s  t h e  a c t u a l  f i n e .    at her 

than  appear ,  v i o l a t o r s  f o r f e i t  t h e  bond and t h e  ma t t e r  i s  dropped. 

Sec t ion  32-21-157, R.C.M. 1947, p rov ides  t h e  s t a t e  has  t h e  o p t i o n  

of  punishing a  t r a f f i c  o f f ende r  w i th  a  f i n e  o r  wi th  imprisonment, - 

but  n o t  both .  A s  such,  r e l a t o r  a r g u e s ,  under Ta te ,  when t h e  

patrolman opted t o  i s s u e  a  summons t o  appear ,  he chose t o  f i n e  

t h e  r e l a t o r  and was the reby  precluded from i n c a r c e r a t i n g . h i m .  

However, t h e  i n s t a n t  c a s e  i s  d i s t i n g u i s h a b l e  from t h o s e  

c i t e d  by r e l a t o r  on a t  l e a s t  t h r e e  grounds.  F i r s t ,  t h e  c a s e s  

c i t e d  by r e l a t o r  i nvo lve  t h e  convers ion of s en t ences  r ece ived  from 

t h a t  of f i n e  t o  imprisonment. Here, w e  a r e  involved n o t  w i t h  a 



j u d i c i a l l y  imposed sen tence  b u t  w i t h  an  appearnce bond designed 

t o  prevent  t h e  o f f e n d e r  from e n t i r e l y  escap ing  punishment. 

Second, t h e  c a s e s  c i t e d  by r e l a t o r  involved i n c a r c e r a t i o n  i n  

exces s  of s t a t u t o r y  l i m i t s .  No such c l a i m  i s  made he re .  Th i rd ,  

each c a s e  c i t e d  by r e l a t o r  i nvo lves  t h e  indigency of t h e  defend- 

a n t  whereby he i s  unable  t o  pay t h e  f i n e .  H e r e ,  t h e r e  i s  no 

c l a i m  made t h a t  r e l a t o r  was s o  i n d i g e n t  he could no t  pay t h e  $15 

bond, merely t h a t  he d i d  n o t  have t h e  ca sh  i n  h i s  pocket .  In-  

deed,  he was d r i v i n g  a  new 1974 automobile.  

We hold t h a t  t h i s  c a s e  i s  n o t  w i t h i n  t h e  r a t i o n a l e  of 

Will iams,  Ta te  o r  Morris .  The United S t a t e s  Supreme Court  spec- 

i f i c a l l y  s t a t e d  i n  Will iams: 

"  * * * We have no occas ion  t o  reach  t h e  q u e s t i o n  
whether a S t a t e  i s  precluded i n  any o t h e r  circum- 
s t a n c e s  from holding a n  i n d i g e n t  accountab le  f o r  
a  f i n e  by use  of a pena l  s a n c t i o n  * * * . I1  

The Court  i n  Williams a l s o  a n t i c i p a t e d  t h e  problem i n h e r e n t  i n  

i t s  d e c i s i o n  i f  a p p l i e d  t o  o t h e r  f a c t  s i t u a t i o n s ,  such a s  t h e  

c a s e  a t  hand, when it s t a t e d :  

"The S t a t e  i s  no t  powerless t o  en fo rce  judgments 
a g a i n s t  t h o s e  f i n a n c i a l l y  unable  t o  pay a  f i n e ;  
indeed,  a  d i f f e r e n t  r e s u l t  would amount t o  
i n v e r s e  d i s c r i m i n a t i o n  s i n c e  it would enab le  an 
i n d i g e n t  t o  avoid bo th  t h e  f i n e  and imprisonment 
f o r  nonpayment whereas o t h e r  de fendan t s  must always 
s u f f e r  one o r  t h e  o t h e r  conv ic t ion . "  

When t h e  f a c t s  a r e  such a s  t o  reasonably  i n d i c a t e  t o  t h e  

patrolman t h a t  t h e  o f f ende r  i s  u n l i k e l y  t o  r e t u r n  and pay t h e  

f i n e ,  t h e  s t a t e  must have t h e  power t o  e i t h e r  t a k e  t h e  o f f ende r  

i n t o  cus tody  o r  t o  r e q u i r e  an appearance bond i n  o r d e r  t o  be 

a s su red  t h e  o f f ende r  w i l l  s u f f e r  some punishment. We have pre -  

v i o u s l y  disposed of r e l a t o r ' s  c o n t e n t i o n  t h a t  hn should have 

been al lowed t o  w a i t  i n  t h e  lobby u n t i l  h i s  f r i e n d  a r r i v e d  w i t h  

t h e  bond money. To have al lowed r e l a t o r  t o  have proceeded on 

h i s  way simply because he d i d  no t  have $15 i n  h i s  pocket  would 

have r e s u l t e d  i n  t h e  " i n v e r s e  d i s c r i m i n a t i o n "  condemned by t h e  



u n i t e d  S t a t e s  Supreme Court  s i n c e  ano the r  o f f ende r  under l i k e  

c i rcumstances  w i th  $15 i n  h i s  pocket  would have had t o  p o s t  bond, 

whereas r e l a t o r  q u i t e  p o s s i b l y  could have escaped punishment 

a l t o g e t h e r  merely by l eav ing  t h e  s t a t e .  

The c i rcumstances  of t h i s  a r r e s t  could have happened t o  

anyone--rich o r  poor.  R e l a t o r ' s  i n c a r c e r a t i o n  was n o t  t h e  r e s u l t  

of a  d e n i a l  of equa l  p r o t e c t i o n  based upon ind igency ,  b u t ,  from 

t h e  f a c t s ,  was t h e  r e s u l t  of being wi th in  t h e  c l a s s  of persons  

u n l i k e l y  t o  r e t u r n  and pay t h e  f i n e .  Were t h e  l o g i c  of r e l a t o r  

t o  be followed through,  t hen  anyone unable  t o  p o s t  any kind of a  

bond would have t o  be immediately r e l e a s e d  because t h e  bond was 

d i s c r i m i n a t o r y  a g a i n s t  him. I n s t e a d ,  bond i s  r e q u i r e d  t o  a s s u r e  

t h e  appearance of t h e  accused a t  c o u r t .  This  i s  a  l e g i t i m a t e  

purpose which has been upheld and needs no f u r t h e r  comment. 

R e l a t o r ' s  second equa l  p r o t e c t i o n  argument i s  t h a t  he 

was n o t  t r e a t e d  t h e  same a s  o t h e r  i n d i v i d u a l s  i n  p r e c i s e l y  t h e  

same s i t u a t i o n .  O f f i c e r  Kessner, who picked up r e l a t o r ,  t e s t i -  

f i e d  t h a t  du r ing  t h e  pe r iod  from January 1974 t o  September 1974 

he had stopped approximately  twenty m o t o r i s t s  f o r  exceeding t h e  

n i g h t  speed l i m i t  who were n o t  a b l e  t o  p o s t  bond on t h e  s p o t .  

Of t h o s e  approximately  twenty m o t o r i s t s ,  f i v e  were brought i n t o  

t h e  s h e r i f f ' s  o f f i c e  u n t i l  t hey  could come up wi th  t h e  money. Four 

of t h e s e  f i v e  ob ta ined  t h e  money w i t h i n  a  "very s h o r t  pe r iod  of 

t ime" .  Only one person ,  o t h e r  than  r e l a t o r ,  was i n c a r c e r a t e d  be- 

cause  he was unable t o  p o s t  bond. Re la to r  had t h e  burden of 

proof t o  show t h a t  he was i n  e s s e n t i a l l y  t h e  same s i t u a t i o n  a s  

t h e  f o u r  persons  taken t o  t h e  s h e r i f f ' s  o f f i c e  who were n o t  booked 

and j a i l e d ,  b u t  d i d  come up wi th  t h e  money wi th in  a "very s h o r t  

pe r iod  of  t ime".  Re la to r  has  no t  s u s t a i n e d  h i s  burden, Re la to r  

merely p o i n t s  t o  f o u r  persons  who w e r e  n o t  booked and j a i l e d ,  bu t  

w i t h  no a t t empt  t o  f i n d  o u t  whether he was i n  e s s e n t i a l l y  t h e  same 



s i t u a t i o n .  There was no a t t empt  t o  f i n d  o u t  how long "a ve ry  

s h o r t  per iod  of t i m e "  was, and whether r e l a t o r ' s  f r i e n d  a r r i v e d  

w i t h i n  t h a t  t ime.  I n  a d d i t i o n ,  r e l a t o r ' s  counse l  c u t  o f f  t h e  

tes t imony of O f f i c e r  G s s n e r  which might have answered t h e  ques- 

t i o n  as t o  why r e l a t o r  was booked and j a i l e d  when t h e  o t h e r  f o u r  

were no t :  

"Q.  Is it normal procedure  t o  p u t  them i n  j a i l  
i f  t hey  c a n ' t  p o s t  bond? W h i l e  t hey  a r e  even 
wa i t i ng  f o r  someone t o  come and p o s t  bond f o r  
them? A .  No, I d o n ' t  book them u n t i l - -  

"Q. Do you have any depar tmental  g u i d e l i n e s  a s  
t o  when and when n o t  you should t a k e  somebody 
i n t o  custody f o r  a  speeding t i c k e t ?  A.  Yes, 
s i r ,  I do." 

The "depar tmental  g u i d e l i n e s "  r e f e r r e d  t o ,  d i r e c t  highway p a t r o l -  

men t o  r e f r a i n  from a l lowing  o u t  of s t a t e  " v i o l a t o r s  t o  proceed 

wi thout  f i r s t  s e t t i n g  and accep t ing  an  appearance bond". The 

g u i d e l i n e s  do no t  e x p l a i n  whether a  v i o l a t o r  should be booked 

and j a i l e d .  

Having determined t h a t  r e l a t o r ' s  c u s t o d i a l  a r r e s t  was 

v a l i d ,  it fo l lows  t h a t  t h e  s e a r c h  of r e l a t o r ' s  person was a l s o  

v a l i d .  United S t a t e s  v.  Robinson, 4 1 4  U.S. 218, 94 S . C t .  467, 

38 L Ed 2d 427; Gustafson v .  F l o r i d a ,  4 1 4  U.S. 2 6 0 ,  94 S.Ct.  

W e  f i n d  r e l a t o r ' s  t h i r d  c o n t e n t i o n ,  t h a t  a l l  evidence 

was e i t h e r  i d e n t i f i e d  o r  de r ived  from p o l i c e  q u e s t i o n s  asked i n  

v i o l a t i o n  of Miranda, t o  be wi thout  m e r i t .  Re l a to r  contends  

t h e  d e p u t y ' s  q u e s t i o n ,  "What do we have here?"  was asked p r i o r  

t o  r e l a t o r  being given t h e  Miranda warning and t h u s  r e l a t o r ' s  

answer, "Marijuana",  and t h e  bag of mari juana should be suppressed.  

I n  no even t  should t h i s  reasoning  r e q u i r e  t h e  suppress ion  of  t h e  

bag found i n  r e l a t o r ' s  shoe.  That bag was d i scovered  pursuant  

t o  a v a l i d  s ea rch ,  p t i o r  t o  any s t a t emen t s  r e l a t o r  made. Ne i the r  

should r e l a t o r ' s  spontaneous answer be suppressed.  A r ead ing  of 



Miranda i n d i c a t e s  t h a t  it a p p l i e s  t o  " i n t e r r o g a t i o n "  of t h e  

defendant .  I n  t h i s  c a s e ,  t h e r e  was no i n t e r r o g a t i o n .  The 

d i s t r i c t  c o u r t  found t h e  ques t ion  of t.he deputy was n o t  d i r e c t e d  

t o  anyone i n  p a r t i c u l a r .  

F i n a l l y ,  we hold t h a t  r e l a t o r ' s  consen t  t o  t h e  s e a r c h  

of h i s  c a r  was "vo lun ta ry"  under t h e  s t anda rd  e s t a b l i s h e d  i n  

Schneckloth.  Re la to r  con tends  t h e  c i rcumstances  surrounding 

h i s  consen t  t o  s e a r c h  p o i n t  toward coerc ion :  On t h e  n i g h t  of 

h i s  a r r e s t ,  he had r e f u s e d  t o  consen t  t o  t h e  s ea rch  of h i s  c a r ;  

he consented only  a f t e r  having spen t  a  n i g h t  i n  j a i l ;  he con- 

s en t ed  on ly  a f t e r  having been informed by a  deputy county a t t o r -  

ney t h a t  a  s e a r c h  war ran t  cou ld  be ob ta ined  r e g a r d l e s s  of h i s  

consen t ;  and,  h i s  consen t  was ob ta ined  whi le  he was i n  custody.  

Schneckloth he ld  t h a t  v o l u n t a r i n e s s  i s  t o  be determined from 

t h e  " t o t a l i t y  of t h e  c i rcumstances" .  I n  a d d i t i o n  t o  t h e  circum- 

s t a n c e s  noted by r e l a t o r ,  t h e  record  shows r e l a t o r  s igned a  

w r i t t e n  "Permission t o  Search'' which r e c i t e d :  

"I ,  Ramon Kotwicki, have been informed * * * of 
my CONSTITUTIONAL R I G H T  n o t  t o  have a  s ea rch  
made of t h e  premises  and p rope r ty  owned by m e  
and/or under my c a r e ,  custody and c o n t r o l ,  with- 
o u t  a sea rch  war ran t .  

"Knowing of my l awfu l  r i g h t  t o  r e f u s e  t o  consen t  
t o  such a  s e a r c h ,  I w i l l i n g l y  g i v e  my permiss ion * * *.I' 

While r e l a t o r  would use  t h e  n i g h t  spen t  i n  j a i l  t o  show i n v o l -  

u n t a r i n e s s ,  it was a  n i g h t  i n  which r e l a t o r  might r e f l e c t  on 

t h e  f a c t  t h a t  he had a l r e a d y  t o l d  t h e  deputy county a t t o r n e y  

"you might j u s t  a s  w e l l  look i n  it, i t ' s  f u l l  of ~ a r i j u n a n a . "  Also,  

r e l a t o r  had p rev ious ly ,  i n  March 1 9 7 4 ,  been a r r e s t e d  f o r  c r i m i n a l  

possess ion  of dangerous drugs  and had, a t  t h a t  t i m e ,  been f u l l y  

advised  of h i s  r i g h t s  for purposes of t h a t  proceeding.  We hold ,  

a s  d i d  t h e  d i s t r i c t  c o u r t ,  t h a t  under t h e  " t o t a l i t y  of circum- 

s t a n c e s "  p r e s e n t  he re  r e l a t o r ' s  consen t  t o  s ea rch  h i s  c a r  was 



v o l u n t a r y .  

F ind ing  no e r r o r ,  t h e  o r d e r  of t h e  d i s t r i c t  c o u r t  i s  

a f f i r m e d .  
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Chief '  J u s t i c e  

W e  concur :  

J u s t i c e s  / 


