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Mr.. J u s t i c e  John Conway Harr ison d e l i v e r e d  t h e  Opinion of  t h e  
Court  . 

This  i s  an appea l  from a  d i v o r c e  a c t i o n  i n i t i a t e d  i n  

t h e  d i s t r i c t  c o u r t ,  Teton County. The s o l e  i s s u e  on appea l  i s  

whether t h e  d i s t r i c t  c o u r t  abused i t s  d i s c r e t i o n  i n  o r d e r i n g  

t h e  s a l e  of a  farm j o i n t l y  owned by t h e  p a r t i e s  i n  o r d e r  t o  

compensate t h e  w i fe  f o r  her  i n t e r e s t  i n  t h e  p rope r ty .  

The p a r t i e s  t o  t h i s  a c t i o n ,  David T u r v i l l e  and B e r t i e  

T u r v i l l e  were married on August 20, 1956. Four c h i l d r e n  were 

born of t h i s  mar r iage .  The i r  ages  a t  t h e  t i m e  t h e  complaint  

was f i l e d  were: Danie l ,  age  17;  Wal ter ,  age  1 6 ;  Laura,  age  15;  

and E a r l a ,  age  13 .  

The farm i n  q u e s t i o n  c o n s i s t s  of 320 a c r e s  and i s  l o c a t e d  

near  F a i r f i e l d ,  Montana. I t  was o r i g i n a l l y  purchased by David 

and h i s  b ro the r  i n  1954 f o r  $37,000. However, subsequent t o  t h e  

marr iage  t h e  b r o t h e r ' s  i n t e r e s t  was purchased by t h e  p a r t i e s .  

I n  1972, t h e  e n t i r e  farm was r e f inanced  and placed j o i n t l y  i n  

t h e  names of t h e  p a r t i e s ,  pursuant  t o  t h e  t e r m s  of  t h e  f i n a n c i n g  

agreement. 

The r eco rd  d i s c l o s e s  t h a t  du r ing  t h e  y e a r s  1957 through 

1971, a  pe r iod  of 15  y e a r s ,  t h e  farm produced a  t o t a l  n e t  income 

of on ly  $19,171.18. I n  1972, t h e  farm s u s t a i n e d  a  n e t  l o s s  of 

$8,349.09. To suppor t  a  growing f ami ly  du r ing  t h e s e  l e a n  y e a r s ,  

t h e  w i f e ,  B e r t i e ,  w a s  compelled t o  seek o u t s i d e  employment i n  

a d d i t i o n  t o  a s s i s t i n g  David i n  t h e  o p e r a t i o n  of t h e  farm. A l l  

of  E e r t i e t s  off - farm income was c o n t r i b u t e d  t o  a j o i n t  checking 

account  which helped d e f r a y  t h e  f a m i l y ' s  l i v i n g  expenses.  The 

r eco rd  d i s c l o s e s  B e r t i e  c o n t r i b u t e d  t h e  sum of $42,402.35 du r ing  

t h e  y e a r s  of 1957-1972. During t h o s e  same y e a r s ,  David ' s  main 

occupa t ion  was t h e  o p e r a t i o n  of t h e  farm. H i s  e f f o r t s  t o  s e c u r e  

o u t s i d e  employment were l a r g e l y  f u t i l e  because of a  hea r ing  de- 

f i c i e n c y  of a t  l e a s t  50%. 

I n  January 1973, B e r t i e  f i l e d  f o r  a d ivo rce  and p e t i t i o n e d  



t h e  c o u r t  f o r  custody of t h e  c h i l d r e n ;  $50 pe r  month a s  c h i l d  

suppor t  f o r  each c h i l d  i n  a d d i t i o n  t o  f u t u r e  medical  and d e n t a l  

expenses of each c h i l d ;  and,  a t t o r n e y  f e e s .  She a l s o  p e t i t i o n e d  

t o  have a  s e t t l e m e n t  of her  r i g h t s  i n  t h e  farm. David ' s  answer 

a l l e g e d ,  i n t e r  a l i a ,  t h a t  it would be i n e q u i t a b l e  t o  o r d e r  a  

p h y s i c a l  d i v i s i o n  of t h e  farm o r  t o  d i r e c t  t h a t  it be s o l d  be- 

cause  he was unable  t o  pursue any o t h e r  occupa t ion  except  farming.  

On May 11, 1973, t h i s  a c t i o n  was t r i e d  and -on  September 

1 2 ,  1973, t h e  d i s t r i c t  c o u r t  e n t e r e d  a dec ree  which d i s s o l v e d  

t h e  marr iage ;  g ran ted  custody of t h e  c h i l d r e n  t o  B e r t i e ,  and,  

o rdered  David t o  pay $50 pe r  month per  c h i l d  as c h i l d  suppor t ,  

i n  a d d i t i o n  t o  t h e  f u t u r e  medical  and d e n t a l  expenses of t h e  

c h i l d r e n .  The d i s t r i c t  c o u r t  a l s o  ordered  t h e  farm t o  be e q u a l l y  

d iv ided  between t h e  p a r t i e s .  

On October 19 ,  1973, David f i l e d  a  motion f o r  a  new 

t r i a l ,  o r  i n  t h e  a l t e r n a t i v e ,  t o  amend t h e  f i n d i n g s  and conclu-  

s i o n s  of t h e  c o u r t .  On January 11, 1973, t h e  d i s t r i c t  c o u r t  

g r an t ed  a  new t r i a l  upon t h e  i s s u e  of t h e  r e s p e c t i v e  p rope r ty  

r i g h t s  on ly .  A f t e r  a d d i t i o n a l  tes t imony was heard ,  t h e  c o u r t  

e n t e r e d  an  o r d e r  mandating t h a t  t h e  farm and t h e  pe r sona l  prop- 

e r t y  used i n  connect ion wi th  t h e  farming o p e r a t i o n  be placed up- 

on t h e  market and s o l d .  The proceeds  from t h e  sale were t o  be 

e q u a l l y  d iv ided  between t h e  p a r t i e s  a f t e r  payment of t h e  expenses 

of  s a l e ,  encumbrances a g a i n s t  t h e  p rope r ty  and t h e  d e b t s  of t h e  

marr iage e x i s t i n g  a s  of t h e  d a t e  of  t h e  d i v o r c e .  David ' s  c h i l d  

suppor t  o b l i g a t i o n  was reduced from $50 t o  $40 per  month f o r  

each c h i l d .  

I t  i s  from t h i s  o r d e r  d i r e c t i n g  t h e  farm t o  be  s o l d  t h a t  

David a p p e a l s .  

I n  Cook v .  Cook, 159 Mont. 98, 1 0 4 ,  495 P.2d 591, Montana 

has  recognized t h e  p r i n c i p l e  t h a t  i n  e q u i t a b l y  d i v i d i n g  t h e  p rope r ty  



of t h e  p a r t i e s  t o  a  d i v o r c e  a c t i o n :  

"Each c a s e  must be looked a t  by t h e  t r i a l  c o u r t  
i n d i v i d u a l l y  w i t h  an eye t o  i t s  unique circum- 
s t a n c e s .  " 

Consequently,  t h e  d i s t r i c t  c o u r t  i s  c l o t h e d  wi th  d i s c r e t i o n  

i n  s e t t l i n g  t h e  r e s p e c t i v e  p rope r ty  r i g h t s  of t h e  p a r t i e s .  

I n  P o r t e r  v .  P o r t e r ,  155 Mont. 451, 457, 473 P.2d 538, t h i s  Court 

recognized t h i s  d i s c r e t i o n  and s t a t e d :  

"This  Court is  w e l l  aware of i t s  r o l e  when asked 
t o  look i n t o  m a t t e r s  of  abuse of d i s c r e t i o n  of 
t h e  t r i a l  c o u r t  and we have noted t h e  number of 
c a s e s  and o t h e r  c i t a t i o n s  given u s  by t h e  p a r t i e s .  
We f e e l  a n  approved composite p o s i t i o n  simply 
s t a t e d  would be: a  reviewing c o u r t  i s  never 
j u s t i f i e d  i n  s u b s t i t u t i n g  i t s  d i s c r e t i o n  f o r  t h a t  
of t h e  t r i a l  c o u r t .  I n  de te rmin ing  whether t h e  
t r i a l  c o u r t  abused i t s  d i s c r e t i o n ,  t h e  q u e s t i o n  
i s  n o t  whether t h e  reviewing c o u r t  a g r e e s  w i th  t h e  
t r i a l  c o u r t ,  bu t  r a t h e r ,  d i d  t h e  t r i a l  c o u r t  i n  
t h e  e x e r c i s e  of i t s  d i s c r e t i o n  a c t  a r b i t r a r i l y  
wi thout  t h e  employment of c o n s c i e n t i o u s  judgment 
o r  exceed t h e  bounds of reason ,  i n  view of a l l  
t h e  c i rcumstances ,  i gno r ing  recosn ized  p r i n c i p l e s  
r e s u l t i n g  i n  s u b s t a n t i a l  i n j u s t i c e . "  

We d e c l i n e  t o  s u b s t i t u t e  o u r  d i s c r e t i o n  f o r  t h a t  of t h e  

d i s t r i c t  c a u r t .  Consider ing t h e  f a c t u a l  s i t u a t i o n  i n  t h e  i n s t a n t  

c a s e ,  t h e  a c t i o n  of t h e  d i s t r i c t  c o u r t  was r ea sonab le  and r e a l -  

i s t i c ,  e s p e c i a l l y  when t h e s e  a d d i t i o n a l  f a c t s  a r e  shown: 

1. The r e a l  p rope r ty  t a x e s  on t h e  farm were de l inquen t  

f o r  t h e  second h a l f  of 1972 and f o r  t h e  e n t i r e  year  of 1973. 

2 .  The annua l  payment on t h e  mortgage f o r  t h e  year  1974 

w a s  unpaid and was approximately 3  months de l inquen t  a s  of t h e  

d a t e  of t h e  second t r i a l .  

3. The p a r t i e s '  c u r r e n t  d e b t s  were q u i t e  s u b s t a n t i a l  i n  

view of t h e  ea rn ing  c a p a c i t y  of t h e  farm. 

4 .  B e r t i e ' s  tes t imony i n d i c a t e d  t h a t  David tended t o  

p r o c r a s t i n a t e  i n  s i g n i n g  up f o r  government programs which would 

b e n e f i t  t h e  farm and t h a t  he w a s  i ncapab le  of main ta in ing  t h e  farm 

by h imse l f .  

When t h e  d i s t r i c t  c o u r t  was conf ron ted  wi th  t h e  preceding 



f a c t s ,  it found t h a t  t h e  e n t i r e  investment  of t h e  p a r t i e s  w a s  

i n  s e r i o u s  jeopardy and t h e r e  was a  d i s t i n c t  p o s s i b i l i t y  t h a t  

bo th  p a r t i e s  could l o s e  eve ry th ing ,  i f  p o s i t i v e  a c t i o n  was n o t  

t aken .  C e r t a i n l y ,  t h e  c o u r t ' s  a c t i o n  cannot  be l a b e l e d  a s  

"Arb i t r a ry"  o r  "exceeding t h e  bounds of  reason"  a s  contemplated 

by P o r t e r .  

I n  La tus  v .  Latus ,  163 Mont. 315, 517 P.2d 356, 30 S t .  

Rep. 1 1 2 1 ,  a d ivo rce  a c t i o n ,  t h e  d i s t r i c t  c o u r t  o rdered  t h e  hus- 

band t o  e i t h e r  se l l  t h e  p a r t i e s '  j o i n t l y  owned house and g i v e  

t h e  w i fe  one-half of t h e  proceeds o r  t o  pay t h e  wi fe  $10,000 

a s  he r  i n t e r e s t  i n  t h e  house. This  Court  a f f i rmed  t h i s  e x e r c i s e  

of  d i s c r e t i o n .  

I n  essence ,  t h e  same s i t u a t i o n  e x i s t s  i n  t h e  i n s t a n t  

ca se .  David has  been ordered  t o  s e l l  t h e  farm. However, t h e  

d i s t r i c t  c o u r t ,  i n  i t s  conc lus ion  of law I V  provided him wi th  t h i s  

o p t i o n  : 

"Should e i t h e r  of t h e  p a r t i e s  choose t o  pur- 
chase  t h e  p rope r ty ,  e i t h e r  p a r t y  s h a l l  have t h e  
o p t i o n  t o  meet any and a l l  b i d s  and terms of t h e  
s a l e ,  bu t  t h e  p a r t y  must exceed e i t h e r  of t h e  
o t h e r  p a r t y ' s  b id  * * *." 
Finding no abuse of  d i s c r e t i o n ,  t h e  judgment of t h e  d i s -  

t r i c t  c o u r t  i s  a f f i rmed .  

J u s t i c e  

W e  concur:  
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