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PER CURIAM: 

This  i s  t h e  cu lmina t ion  of  a  s e r i e s  of r e l a t e d  c a s e s .  

The f a c t s  a r e  d e t a i l e d  i n  Wheeler v.  Armstrong, 159 Mont. 392, 498 

P.2d 300. We promulgated a  unanimous op in ion  on November 19 ,  

1974; subsequent ly  g ran ted  a  r ehea r ing ,  and reheard  t h e  e n t i r e  

m a t t e r  on March 6 ,  1975. This  op in ion  r e p l a c e s  t h a t  i s s u e d  on 

November 19 ,  1974 a s  r epo r t ed  i n  31  St.Rep. 907. 

E s s e n t i a l l y  what has  occurred i s  t h i s :  

Appel lan ts  James and Ed i th  Wheeler ( h e r e i n a f t e r  r e f e r r e d  

t o  a s  t h e  Wheelers) own approximately  e i g h t  a c r e s  of l and  west  

of t h e  Bozeman c i t y  l i m i t s .  A s  e a r l y  a s  1966 some r e s i d e n t s  of 
t h e  

t h e  a r e a  a t tempted t o  have/area zoned, b u t  a s  of t h e  s p r i n g  of  

1970 when t h e  Wheelers began c o n s t r u c t i n g  a  mobile home p a r k  on 

t h e i r  p r o p e r t y ,  t h e r e  were no zoning r e s t r i c t i o n s .  A f t e r  some 

l e g a l  prodding by t h e s e  same r e s i d e n t s ,  t h e  respondent  zoning 

board (Zoning Board of Planning and Zoning D i s t r i c t  No. One, 

G a l l a t i n  County, Montana, h e r e i n a f t e r  r e f e r r e d  t o  a s  t h e  zoning 

board)  on June 1 2 ,  1970, adopted an  ord inance  making t h e  e x i s -  

t e n c e  of a  mobile home park i n  t h i s  a r e a  a c o n d i t i o n a l  use .  When 

t h i s  o rd inance  was adopted t h e  Wheelers a l r e a d y  had t h r e e  mobile 

home u n i t s  on t h e  p rope r ty  and had ob ta ined  permiss ion from t h e  

county f o r  i n s t a l l a t i c n  of s e p t i c  t anks  f o r  t h r e e  more. 

During t h e  summer of 1970, t h e  Wheelers con t inued  t o  move 

mobile homes on to  t h e i r  p rope r ty  even though no a p p l i c a t i o n  was 

made f o r  a  c o n d i t i o n a l  use  permit  as r e q u i r e d  by t h e  ord inance .  

On March 18 ,  1971, t h e  zoning board ob ta ined  an i n j u n c t i o n  a g a i n s t  

t h e  Wheelers p r o h i b i t i n g  them from f u r t h e r  v i o l a t i n g  t h e  zoning 

o rd inance  and o rde r ing  them t o  remove a l l  bu t  s i x  of t h e  mobile 

home u n i t s .  (A nonconforming use  f o r  t h e s e  s i x  u n i t s  had been 

e s t a b l i s h e d . )  The Wheelers r e fused  t o  comply wi th  t h i s  o r d e r  

and u l t i m a t e l y  were c i t e d  f o r  contempt. 



On J u l y  1, 1971, t h e  Wheelers p e t i t i o n e d  t h e  zoning 

board f o r  a  va r i ance  wi th  r e s p e c t  t o  t h e  balance of  t h e  p rope r ty .  

S ince  t h e i r  p e t i t i o n  s e t  f o r t h  s u b s t a n t i a l l y  t h e  same matters 

which had been l i t i g a t e d  a t  p r i o r  h e a r i n g s ,  t h e  zoning board 

denied it. Appeal was taken  t o  t h e  d i s t r i c t  c o u r t ,  b u t  was d i s -  

missed on t h e  t heo ry  of res j u d i c a t a .  The d i s m i s s a l ,  i n  t u r n ,  

was appealed t o  t h i s  Court  and r e s u l t e d  i n  t h e  d e c i s i o n  of Wheeler 

v.  Armstrong, 159 Mont. 392, 498 P.2d 300. W e  he ld  t h e r e  t h a t  

t h e  Wheelers were a t  l e a s t  e n t i t l e d  t o  a  hea r ing  on t h e i r  p e t i -  

t i o n  because a  nonconforming use  and v a r i a n c e  were n o t  t h e  same 

and t h e r e f o r e  t h e  p r i o r  l i t i g a t i o n  was n o t  r e s  j u d i c a t a .  

The hea r ing  ( t h e  s u b j e c t  of t h i s  a p p e a l )  was he ld  on 

January 3 ,  1973. A t  t h i s  hea r ing  t h e  i n t e r v e n o r s  Dean T r a v i s ,  

e t  a l . ,  were made p a r t i e s  t o  t h e  a c t i o n .  Wheelers produced sev- 

e r a l  neighbors  who t e s t i f i e d  they  had no o b j e c t i o n s  t o  t h e  exten-  

s i o n  of t h e  mobile home park.  I n t e r v e n o r s  p re sen ted  an  o f f s e t t -  

i n g  number of w i tnes ses  who t e s t i f i e d  t o  t h e  con t r a ry .  The zoning 

board c a l l e d  Richard Mayfield,  c i ty -county  p lanning  d i r e c t o r  i n  

Bozeman, who t e s t i f i e d  about  t h e  land  u s e  p l an  f o r  t h e  a r e a .  

Among o t h e r  t h i n g s ,  Mayfield s a i d  s t u d i e s  r evea l ed  seve re  l i m i -  

t a t i o n s  i n  t h e  a r e a  wi th  r e s p e c t  t o  b u i l d i n g  founda t ions ,  s e p t i c  

waste d i s p o s a l  and hydrology. From t h e  judgment e n t e r e d  f o r  r e -  

spondent board and i n t e r v e n o r s  denying t h e  v a r i a n c e ,  t h e  Wheelers 

appealed.  

The i s s u e  i s  whether t h e  f i n d i n g s  and conc lus ions  of t h e  

d i s t r i c t  c o u r t  were f a i r l y  supported by t h e  evidence.  

App l i ca t ions  f o r  v a r i a n c e s  t o  zoning ord inances  a r e  

governed by t h e  d e c i s i o n s  i n  Freeman v .  Board of Adjustment, 97 

Mont. 342, 34 P.2d 534, and Lambros v .  Missoula ,  153 Mont. 2 0 ,  

26, 452 P.2d 393. Lambros s e t s  o u t  t h r e e  c r i t e r i a  a  p e t i t i o n  

f o r  v a r i a n c e  must meet: 



1) The v a r i a n c e  must no t  be c o n t r a r y  t o  p u b l i c  i n t e r e s t ;  

2 )  A l i t e r a l  enforcement of t h e  zoning ord inance  must 

r e s u l t  i n  unnecessary ha rdsh ip ,  owing t o  c o n d i t i o n s  unique t o  

t h e  p rope r ty ;  and 

3 )  The s p i r i t  of  t h e  ord inance  must be observed,  and 

s u b s t a n t i a l  j u s t i c e  done. 

Applying t h e s e  c r i t e r i a  t o  t h e  ev idence  b e f o r e  it, t h e  

d i s t r i c t  c o u r t  s p e c i f i c a l l y  found a g a i n s t  t h e  Wheelers i n  each 

i n s t a n c e .  

I n  reviewing t h e  t r i a l  c o u r t ' s  judgment, we no te  t h e  r u l e  

s t a t e d  i n  Freeman, that  it i s  only  necessary  t o  a s c e r t a i n  whether 

t h e r e  i s  s u b s t a n t i a l  and competent ev idence  t o  s u s t a i n  t h e  a c t i o n  

of t h e  t r i a l  c o u r t .  

The Wheelers contend t h a t  ou r  d e c i s i o n  i n  Wheeler pre-  

c luded t h e  d i s t r i c t  c o u r t  i n  t h i s  proceeding from t a k i n g  j u d i c i a l  

n o t i c e  of t h e  o t h e r  r e l a t e d  c a s e s  between t h e  same p a r t i e s .  How- 

e v e r ,  t h e  record  shows t h e  d i s t r i c t  c o u r t  took j u d i c i a l  n o t i c e  

o f  t h e s e  o t h e r  c a s e s  on ly  t o  t h e  e x t e n t  t h e i r  f a c t s  were r e l e v a n t  

t o  t h e  i n s t a n t  ca se .  The c o u r t  s t a t e d  s p e c i f i c a l l y  t h e s e  c a s e s  

were n o t  res j u d i c a t a  a s  t o  t h e  new i s s u e s .  This  r u l i n g  was 

t h e r e f o r e  proper  and n o t  i n c o n s i s t e n t  wi th  ou r  ho ld ing  i n  Wheeler. 

A t  t h e  hear ing  counse l  f o r  Wheelers i n v i t e d  Judge Shanstrom 

t o  view t h e  a r e a .  Judge Shanstrom i n d i c a t e d  he would do s o  and 

found a s  f a c t s  t h a t :  

"The Wheelers planned t h e i r  fo r ty -seven  u n i t  t r a i l e r  
c o u r t  wi th  knowledge t h a t  t h e  a r e a  r e s i d e n t s  had 
p rev ious ly  submit ted a  zoning p e t i t i o n  t o  t h e  County 
Commissioners. 

"The Wheelers expended monies on t h e  p r o j e c t  w i th  
knowledge t h a t  t h e  l o c a l  D i s t r i c t  Court  had taken  
j u r i s d i c t i o n  i n  t h e  m a t t e r .  

"The Wheelers expended money and cont inued t o  move 
t r a i l e r s  o n t o  t h e  p rope r ty  a f t e r  t h e  Zoning Com- 
miss ion had f i l e d  an ord inance  d e s c r i b i n g  t h e  Court  
a s  a  ' c o n d i t i o n a l  u s e 1 ,  on ly  a f t e r  p e t i t i o n .  



"The Wheelers expended money, and moved a d d i t i o n a l  
t r a i l e r s  on to  t h e i r  l and  a f t e r  Judge S tewar t  found 
they  had a  r i g h t  t o  on ly  s i x  t r a i l e r s .  

"The Wheelers r e fused  t o  remove t h e  exces s ive  number 
of  t r a i l e r s  u n t i l  t hey  had been f i n e d  and found i n  
contempt of Court .  

"Any i n j u r y  s u f f e r e d  by Wheelers has  been caused by 
t h e i r  own negl igence  and d e l i k r a t e  v i o l a t i o n  of 
Court  o r d e r s ,  noted above. 

"The surrounding p rope r ty  i n  t h e  a r e a  i n  q u e s t i o n  
i s  r u r a l  r e s i d e n t i a l  homes. N o  t r a i l e r  c o u r t s  a r e  
l oca t ed  i n  t h e  immediate v i c i n i t y  of t h e  Wheeler 
p rope r ty .  

"The h e a l t h  and s a n i t a t i o n  o f f i c e r s  have expressed 
concern over  t h e  immediate i n s t a l l a t i o n  of  t h e  e n t i r e  
t r a i l e r  c o u r t .  I' 

Judge Shanstrom then  concluded: 

"The ha rdsh ip  s u f f e r e d  by Wheelers i s  a  r e s u l t  of 
t h e i r  own negl igence  and d e l i b e r a t e  v i o l a t i o n s  of 
t h i s  C o u r t ' s  Orders and no t  t h e  r e s u l t  of t h e  unique 
c o n d i t i o n  of t h e i r  p rope r ty .  

"The c h a r a c t e r  of t h e  neighborhood would be m a t e r i a l l y  
a f f e c t e d  and changed by t h e  g r a n t i n g  of t h e  p e t i t i o n  
f o r  va r i ance .  

"The neighborhood has exper ienced s a n i t a t i o n  problems 
i n  t h e  p a s t  and t h e  impos i t i on  of t h e  t r a i l e r  c o u r t  
proposed, i s  n o t  j u s t i f i e d .  

"The g r a n t i n g  of a  va r i ance  t o  t h e  Wheelers i s  con- 
t r a r y  t o  t h e  p u b l i c  i n t e r e s t . "  

C l e a r l y ,  under t h e  t h r e e  c r i t e r i a  h e r e t o f o r e  s e t  f o r t h ,  

t h e s e  f i n d i n g s  and conc lus ions  a r e  s u f f i c i e n t  t o  show t h a t  t h e  

v a r i a n c e  was no t  p roper .  

Wheelers d i d  show t h a t  they  could comply wi th  h e a l t h  and 

s a n i t a t i o n  r e g u l a t i o n s ,  b u t  d i d  no t  show where t h e  p u b l i c  i n t e r e s t  

would be se rved  by a  va r i ance .  Also,  from t h e  f i n d i n g s  he re to -  

f o r e  s e t  f o r t h ,  it i s  seen t h a t  any hardsh ip  w a s  l a r g e l y  s e l f -  

imposed, i n  t h e  s ense  t h a t  Wheelers were going t o  go ahead i n  

s p i t e  of anything.  

We have reviewed t h e  e n t i r e  r eco rd  and f i n d  s u b s t a n t i a l  

c r e d i b l e  evidence t o  uphold t h e  f i n d i n g s  of t h e  d i s t r i c t  c o u r t .  



We affirm the judgment. 

Honorable Alfred B. Coate, District Judge, sat in 

place of Mr. Chief Justice James T. Harrison. 


