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M r .  Chief J u s t i c e  James T .  Har r i son  d e l i v e r e d  t h e  Opinion of 
t h e  Court .  

Th i s  i s  an  appea l  from t h e  d i s t r i c t  c o u r t ,  F l a thead  

County. From t h e  r eco rd  it appears  t h a t  on August 19 ,  1972, 

Mel issa  and P e t e r  Endres,  t hen  aged f o u r  and one-half y e a r s  

and n ine  months r e s p e c t i v e l y ,  were taken  by t h e i r  mother,  M r s .  

S h e r r i e  Endres,  t o  t h e  home of t h e i r  g r e a t  unc l e  and a u n t ,  M r .  

and Mrs. Thomas Torgerson of Olney. A t  t h i s  t i m e  t h e  p a r e n t s ,  

W i l l i a m  and S h e r r i e  Endres,  were exper ienc ing  a  pe r iod  of 

m a r i t a l  i n s t a b i l i t y .  I n  a d d i t i o n ,  t h e  f a t h e r  had been d i s a b l e d  

i n  an i n d u s t r i a l  a c c i d e n t  and was exper ienc ing  d i f f i c u l t y  i n  

suppor t ing  h i s  f ami ly ,  s i n c e  he had n o t  y e t  r ece ived  compensa- 

t i o n  from h i s  pending Workmen's Compensation c la im.  S h e r r i e  

made t h r e e  subsequent a t t e m p t s  t o  r e t r i e v e  t h e  c h i l d r e n  from 

t h e  Torgerson home. This  a p p a r e n t l y  prompted t h e  Torgersons t o  

c o n t a c t  t h e  F la thead  County Welfare Department as a  s t e p  toward 

i n s t i t u t i o n  of t h e  p r e s e n t  a c t i o n .  

A p e t i t i o n  f o r  "temporary custody" w a s  f i l e d  on December 

7 ,  1972, by Reuben Wilbur, a  s o c i a l  worker w i th  t h e  F l a thead  

County Welfare Department. The p e t i t i o n  a l l e g e d  t h e  c h i l d r e n  

w e r e  dependent and neg lec ted  a s  t o  S h e r r i e  Endres. No mention 

was made i n  t h e  p e t i t i o n  r ega rd ing  permanent custody,  nor of t h e  

f a t h e r ,  William Endres. On t h e  same 2 a t e ,  t h e  d i s t r i c t  c o u r t ,  

wi thout  n o t i c e  t o  t h e  p a r e n t s  o r  an  o p p o r t u n i t y  f o r  them t o  be 

heard ,  i s sued  an o r d e r  awarding temporary custody of  t h e  c h i l d r e n  

t o  t h e  Welfare Department and an o r d e r  t o  show cause ,  d i r e c t e d  

t o  S h e r r i e ,  why t h e  c h i l d r e n  should n o t  be dec l a red  dependent 

and neg lec t ed .  

A t  t h e  show cause  hea r ing  on January 23, 1973, t h e  f a t h e r ,  

K i l l i am Endres,  d i d  no t  appear .  The p e t i t i o n  d i d  no t  name him 

and he,  t h e r e f o r e ,  had n o t  been se rved .  T h e r e a f t e r ,  William Endres 



was s e r v e d  w i t h  a  c i t a t i o n  d i r e c t i n g  him t o  a p p e a r  t o  show 

c a u s e  why t h e  c h i l d r e n  shou ld  n o t  be  d e c l a r e d  dependent  and 

n e g l e c t e d .  

The n e x t  h e a r i n g  t o o k  p l a c e  on A p r i l  11, 1973.  Both 

p a r e n t s  w e r e  p r e s e n t ,  a l t h o u g h  w i t h o u t  a s s i s t a n c e  o f  c o u n s e l .  

By o r d e r  d a t e d  A p r i l  11, 1973,  t h e  d i s t r i c t  c o u r t  o r d e r e d  

t h e  h e a r i n g  c o n t i n u e d  t o  November 1 3 ,  1973; o r d e r e d  t h e  D i v i s i o n  

o f  C h i l d  Welfare  S e r v i c e s  t o  i n v e s t i g a t e  t h e  p a r e n t s  and submit  

a  r e p o r t  p r i o r  t o  November 1, 1973, w i t h  power t o  recommend adop- 

t i o n ;  and f u r t h e r  o r d e r e d  t h e  C h i l d r e n  t o  remain f o r  t h e  n e x t  

s i x  months i n  t h e  c u s t o d y  o f  t h e  D i v i s i o n  o f  C h i l d  Welfare  S e r -  

v i c e s .  

The Missoula  County Department of  P u b l i c  Wel fa re  f i l e d  

i t s  "Repor t  t o  t h e  Cour t "  on October  31,  1973. The r e p o r t  s t a t e d  

t h e  r e s u l t s  of  t h e  i n v e s t i g a t i o n  o f  t h e  p a r e n t s .  I t  d i d  n o t  

recomnend a d o p t i o n  n o r  a  permanent c u s t o d y  a r rangement ,  b u t  mere- 

l y  s t a t e d  t h a t  t h e  c h i l d r e n  n o t  be  r e t u r n e d  t o  t h e i r  p a r e n t s  a t  

t h i s  t i m e .  The h e a r i n g  schedu led  f o r  iqovember 1 3 ,  1973,  was 

c o n t i n u e d  u n t i l  November 29, 1373,  because  t h e  p a r e n t s  had n o t  

been s e r v e d  w i t h  t h e  "Repor t  t o  t h e  Cour t " .  

A t  t h e  f i n a l  h e a r i n g  on November 29, 1973,  t h e  c o u r t  

s t a t e d  t h e  i s s u e s  t o  be r e s o l v e d  were whether  t h e  r e q u e s t  of  t h e  

Welfare  Department f o r  permanent c u s t o d y  shou ld  be g r a n t e d  and 

whether  Wil l iam Endres  shou ld  be found t o  have  n e g l e c t e d  t h e  

c h i l d r e n .  A t  t h i s  h e a r i n g ,  t h e  c o u r t  c o n t i n u a l l y  r e f e r r e d  t o  

it a s  one  f o r  t h e  r e s o l u t i o n  of  permanent  c u s t o d y  of  t h e  c h i l d r e n .  

Wil l iam Endres  was n o t  p r e s e n t  a t  t h i s  h e a r i n g  a l t h o u g h  he w a s  

r e p r e s e n t e d  by c o u n s e l .  Based upon a l l  t h e  e v i d e n c e  p r e s e n t e d ,  

t h e  c o u r t  found Wil l iam Endres  g u i l t y  of n e g l e c t i n g  h i s  c h i l d r e n .  

A t  t h e  c o n c l u s i o n  of  t h e  h e a r i n g ,  t h e  c o u r t  awarded permanent  

c u s t o d y  of  t h e  c h i l d r e n  t o  t h e  Wel fa re  Department w i t h  f u l l  



a u t h o r i t y  t o  adopt .  

William and S h e r r i e  Endres p r e s e n t  many i s s u e s  on 

appea l .  This  op in ion  w i l l  p r i m a r i l y  be d i r e c t e d  t o  t h e  r e s o l u -  

t i o n  of t h e  i s s u e  which we f i n d  t o  be de t e rmina t ive  of t h i s  

appea l :  Whether t h e  d i s t r i c t  c o u r t  e r r e d  i n  g r a n t i n g  permanent 

cus tody  t o  t h e  Welfare Department a l t hough  no p e t i t i o n  f o r  

permanent custody of t h e  c h i l d r e n  had eve r  been f i l e d  by t h e  

Welfare Department? We hold t h e  d i s t r i c t  c o u r t  e r r e d .  

The p e t i t i o n  f i l e d  i n  t h e  d i s t r i c t  c o u r t ,  which prayed 

t h a t  t h e  d i s t r i c t  c o u r t  make an o r d e r  d e c l a r i n g  Mel issa  and 

P e t e r  Endres dependent and neg lec ted  c h i l d r e n ,  w a s  a  p r i n t e d  

form. Typed i n  one of t h e  blanks  of t h e  form was t h e  s t a t emen t :  

"We r e q u e s t  temporary custody * * *." Sec t ion  93-401-19, R.C.M. 

1947, d i r e c t s  t h a t  w r i t t e n  words c o n t r o l  t h o s e  of a  p r i n t e d  form. 

Therefore ,  t h e  p e t i t i o n  was f o r  temporary cus tody .  On s e v e r a l  

occas ions  a t  t h e  A p r i l  11 hea r ing ,  t h e  d i s t r i c t  c o u r t  t o l d  t h e  

p a r e n t s  t h a t  t h i s  was a  m a t t e r  r e s p e c t i n g  temporary cus tody  and 

t h a t  t h e  Welfare Department had no t  f i l e d  a  p e t i t i o n  f o r  perman- 

e n t  custody.  I n  i t s  f i n a l  "Report t o  t h e  Cour t" ,  t h e  Welfare 

Department d i d  n o t  a sk  f o r  permanent cus tody ,  bu t  merely t h a t  

t h e  c h i l d r e n  no t  be r e t u r n e d  t o  t h e  p a r e n t s  a t  t h a t  t i m e .  

I n  Crenshaw v .  Crenshaw, 120 Mont. 190,  202, 182 P.2d 

477, t h e  complaint  sought a dec ree  of s e p a r a t e  maintenance.  

The d i s t r i c t  c o u r t ,  however, g ran ted  a  dec ree  of d ivo rce  with- 

o u t  eve r  amending t h e  complaint .  This  Court  reversed  s t a t i n g :  

" I t  i s  e lementary t h a t  proof wi thout  p l ead ings  w i l l  n o t  s u s t a i n  

a d e c r e e . "  That c a s e  i s  analogous t o  t h e  i n s t a n t  one.  

William Endres contends  t h e r e  was e r r o r  i n  t h a t  h i s  name 

was never placed upon t h e  p e t i t i o n .  The p e t i t i o n  r e f e r s  t o  t h e  

p a r e n t s  a s  "She r r i e  Endres and unknown". I n  l i g h t  of t h e  f a c t  



t h a t  W i l l i a m  Endres was served wi th  a  c i t a t i o n  t o  appear  f o r  

t h e  A p r i l  11 hea r ing ,  t h e  f a i l u r e  t o  p h y s i c a l l y  i n s c r i b e  h i s  

name on t h e  p e t i t i o n  was harmless e r r o r .  

The Endres '  a l l e g e  e r r o r  i n  t h a t  t h e  Welfare Depart-  

ment d i d  n o t  comply wi th  t h e  p rov i s ions  of s e c t i o n  10-506, R.C.M. 

1974, s i n c e  r e p e a l e d ,  which r equ i r ed  t h e  Welfare Department t o  

f i l e  wi th  t h e  c o u r t  a  r e p o r t  of t h e  f i n a n c i a l  a b i l i t y  of t h e  

p a r e n t s .  This  f a i l u r e  t o  f i l e  a  r e p o r t  of t h e  p a r e n t s '  f i nan -  

c i a l  a b i l i t y  i s  harmless e r r o r .  The purpose of t h e  f i n a n c i a l  

r e p o r t  r equ i r ed  by s e c t i o n  10-506 was t o  determine t h e  a b i l i t y  

of t h e  p a r e n t s  t o  pay t h e  c o s t  of t a k i n g  c a r e  of such c h i l d  i n  

a  f o s t e r  home. Here, no o r d e r  was made r e s p e c t i n g  t h e  c o s t  of 

t a k i n g  c a r e  of t h e  c h i l d r e n  i n  a  f o s t e r  home. 

The Endres '  f u r t h e r  contend t h e  d i s t r i c t  c o u r t  e r r e d  i n  

f a i l i n g  t o  comply wi th  s e c t i o n  10-508, R.C.M. 1947, s i n c e  re- 

pea l ed ,  which provided:  

"On such hear ing  o r  examinat ion,  t h e  c h i l d  s h a l l  
be brought be fo re  s a i d  c o u r t ,  whereupon it s h a l l  
be t h e  du ty  of s a i d  c o u r t  t o  i n v e s t i g a t e  t h e  f a c t s  
and a s c e r t a i n  whether s a i d  c h i l d  i s  a  dependent 
c h i l d ,  i t s  r e s idence ,  and,  a s  f a r  a s  p o s s i b l e ,  
t h e  whereabouts of  t h e  p a r e n t s ,  guard ian ,  o r  
n e a r e s t  a d u l t  r e l a t i v e s ;  when and how long t h e  c h i l d  
has  been main ta ined ,  i n  whole o r  i n  p a r t ,  by p u b l i c  
o r  p r i v a t e  c h a r i t y ;  t h e  occupa t ion  of t h e  p a r e n t s ,  
i f  l i v i n g ;  whether t hey  a r e  supported by t h e  p u b l i c ,  
o r  have abandoned t h e i r  c h i l d ;  and t o  a s c e r t a i n ,  
a s  f a r  a s  p o s s i b l e ,  i f  t h e  c h i l d  i s  found dependent ,  
t h e  cause  t h e r e o f .  * * * "  

We f i n d  no e r r o r .  True,  t h e  c h i l d r e n  were n o t  brought be fo re  

t h e  c o u r t ,  however, no o b j e c t i o n  t o  t h i s  was ever  made. F a i l u r e  

t o  o b j e c t  c o n s t i t u t e s  waiver.  The d i s t r i c t  c o u r t  s p e c i f i c a l l y  

found t h e  p a r e n t s  g u i l t y  of n e g l e c t i n g  t h e i r  c h i l d r e n ,  n o t  t h a t  

t h e  c h i l d r e n  were dependent o r  abandoned. While t h e  d i s t r i c t  

c o u r t  made no s p e c i f i c  f i n d i n g s  w i t h  r e s p e c t  t o  t h e  remaining 

f a c t s  t o  be i n v e s t i g a t e d ,  t h o s e  f a c t s  appear  i n  t h e  r eco rd .  

Because of t h e  l a c k  of due p roces s  t h e  c o u r t  was wi thout  



j u r i s d i c t i o n  t o  make and e n t e r  i t s  o r d e r  da t ed  November 2 9 ,  1973 .  

The cause  i s  reversed  and remanded f o r  f u r t h e r  proceedings  

. . 
n o t  i n c o n s i s t e n t  w i th  t h i s  

Chief J u s t i c e  

We concur:  

J t i c e s  

0 


