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M r .  J u s t i c e  Wesley C a s t l e s  d e l i v e r e d  t h e  Opinion o f  t h e  C o u r t .  

T h i s  i s  a n  a p p e a l  by d e f e n d a n t  Harold  P i t t s ,  D i r e c t o r  

of  t h e  Department of B u s i n e s s  R e g u l a t i o n  of  t h e  s t a t e  of  Montana 

( h e r e i n a f t e r  r e f e r r e d  t o  a s  D i r e c t o r ) ,  and i n t e r v e n i n g  de fend-  

a n t s ,  Nontana Sav ings  & Loan League, G r e a t  F a l l s  F e d e r a l  Sav ings  

& Loan A s s o c i a t i o n  and F i r s t  F e d e r a l  Sav ings  and Loan A s s o c i a t i o n ,  

from a  judgment and d e c r e e  o f  t h e  d i s t r i c t  c o u r t ,  Lewis and C l a r k  

County, i n  f a v o r  of  p l a i n t i f f s  Gate C i t y  Sav ings  and Loan Assoc ia -  

t i o n  ( h e r e i n a f t e r  r e f e r r e d  t o  a s  G a t e  C i t y ) ,  F i d e l i t y  Sav ings  and 

Loan A s s o c i a t i o n  ( h e r e i n a f t e r  r e f e r r e d  t o  a s  F i d e l i t y )  and Glen- 

d i v e  B u i l d i n g  and Loan A s s o c i a t i o n  ( h e r e i n a f t e r  r e f e r r e d  t o  a s  

G l e n d i v e ) .  

Gate  C i t y  commenced t h i s  a c t i o n  a g a i n s t  John A.  Dowdall,  

t h e n  D i r e c t o r  of  t h e  S t a t e  Department o f  Bus iness  R e g u l a t i o n ,  

under  t h e  p r o v i s i o n s  of  t h e  Uniform D e c l a r a t o r y  Judgments A c t ,  

s e c t i o n s  93-5901-93-8916, R.C.M. 1947,  s e e k i n g  t o  have t h e  d i s -  

t r i c t  c o u r t  c o n s t r u e  t h e  p r o v i s i o n s  o f  T i t l e  7 ,  R.C.Y.  1947,  

govern ing  t h e  o p e r a t i o n s  and a c t i v i t i e s  o f  b u i l d i n g  and l o a n  

a s s o c i a t i o n s  i n  t h e  s t a t e  of  Montana and t o  o v e r r u l e  two o f f i c i a l  

o p i n i o n s  of  the Montana a t t o r n e y  g e n e r a l .  

On mot ion ,  Montana Sav ings  and Loan League, G r e a t  F a l l s  

F e d e r a l  Sav ings  & Loan A s s o c i a t i o n ,  and F i r s t  F e d e r a l  Sav ings  

and Loan A s s o c i a t i o n  were g r a n t e d  l e a v e  t o  i n t e r v e n e .  The d i s -  

t r i c t  c o u r t  o r d e r e d  Harold P i t t s ,  s u c c e s s o r  i n  o f f i c e  t o  John A .  

Dowdall, s u b s t i t u t e d  a s  d e f e n d a n t .  F i d e l i t y  and Glend ive  w e r e  

o r d e r e d  j o i n e d  a s  i n d i s p e n s a b l e  p a r t i e s  p l a i n t i f f ,  pursuant t o  

Rule 1 9 ,  M.K.Civ.P. The c a u s e  w a s  s u b m i t t e d  t o  t h e  d i s t r i c t  

c o u r t  on a n  agreed  s t a t e m e n t  of  f a c t s .  

The d i s t r i c t  c o u r t  r u l e d ,  i n  s u b s t a n c e ,  t h a t  t h e  D i r e c t o r  

was a u t h o r i z e d  t o  c o n s i d e r  Gate C i t y ' s  a p p l i c a t i o n  t o  do  b u s i n e s s  

i n  Montana and t o  merge w i t h  F i d e l i t y  and Glendive;  and,  t h e  laws 



of Montana permit  t h e  e s t ab l i shmen t ,  maintenance and o p e r a t i o n  

of  branch o f f i c e s  i n  Montana by f o r e i g n  o r  domestic b u i l d i n g  and 

loan  a s s o c i a t i o n s .  The Di rec to r  and i n t e r v e n o r s  appea l .  

Gate C i ty  i s  a  s av ings  and loan  a s s o c i a t i o n  inco rpo ra t ed  

under t h e  laws of t h e  s t a t e  of  North Dakota. I t s  p r i n c i p a l  p l ace  

of bus ines s  i s  Fargo,  North Dakota, w i th  e i g h t  branch o f f i c e s  i n  

North Dakota. F i d e l i t y  and Glendive a r e  s av ings  and loan  asso-  

c i a t i o n s  i nco rpo ra t ed  under t h e  laws of t h e  s t a t e  of Montana. 

Their  o f f i c e s  a r e  l o c a t e d  r e s p e c t i v e l y  a t  Grea t  F a l l s  and Glen- 

d i v e ,  Montana. 

On May 1 0 ,  1972, Gate C i t y  e n t e r e d  i n t o  two s e p a r a t e  

agreements of merger w i th  F i d e l i t y  and Glendive wi th  t h e  i n t e n t  

t o  con t inue  t o  o p e r a t e  t h e  e x i s t i n g  o f f i c e s  a t  Great  F a l l s  and 

Glendive,  i f  and when t h e  mergers became e f f e c t i v e .  On June 8, 

1972, Gate C i t y  f i l e d  an  a p p l i c a t i o n ,  w i t h  suppor t ing  documents, 

wi th  t h e  D i rec to r  seek ing  permiss ion t o  conduct  sav ings  and loan  

a c t i v i t i e s  i n  t h e  s t a t e  of Nontana and permiss ion t o  merge w i t h  

F i d e l i t y  and Glendive.  The a p p l i c a t i o n  t o  merge was condi t ioned  

upon t h e  consent  of t h e  members and sha reho lde r s  of t h e  i n s t i t u -  

t i o n s  involved;  t h e  consen t  of t h e  D i r e c t o r ;  t h e  approva l  of t h e  

Fede ra l  Home Loan Bank Board ( h e r e i n a f t e r  r e f e r r e d  t o  a s  FHLBB);  

and i s suance  of i n su rance  of accounts  by t h e  Federa l  Savings and 

Loan Insurance  Corpora t ion .  

On J u l y  1 0 ,  1972, D i r e c t o r  Dowdall reques ted  an a t t o r n e y  

g e n e r a l ' s  op in ion  concerning Gate C i t y ' s  a p p l i c a t i o n .  At torney  

General  Woodahl r u l e d  t h a t  Gate C i t y ' s  proposed merger was con- 

t r a r y  t o  Montana law, 3 4  Opinions of t h e  At torney General ,  No. 5 3 .  

The op in ion  r u l e d  t h e  a p p l i c a t i o n  was d e f i c i e n t  i n  t h a t  t h e  pro- 

posed merger had no t  been r a t i f i e d  by two- th i rds  of t h e  members 

of each  of t n e  t h r e e  a s s o c i a t i o n s  involved p r i o r  t o  t h e  submis- 

s i o n  of t h e  a p p l i c a t i o n  t o  t h e  D i r e c t o r  f o r  h i s  approva l .  I t  

r e l i e d  upon a  formal op in ion  i s sued  by At torney  General  Anderson 



which he ld  t h a t  branch sav ings  and loan  a s s o c i a t i o n s  a r e  prohib-  

i t e d  by Montana law, 29 Opinions of  t h e  At torney General ,  No. 2 .  

On October 12 ,  1972, on t h e  b a s i s  of At torney General  

Woodahl's op in ion ,  D i r e c t o r  Dowdall denied Gate C i t y ' s  a p p l i c a -  

t i o n .  This  a c t i o n  fol lowed.  

The i s s u e s  involved on appea l  a r e :  

(1) Whether t h e  d i s t r i c t  c o u r t  had j u r i s d i c t i o n  of t h e  

s u b j e c t  ma t t e r  of t h e  ca se?  

( 2 )  Whether Gate C i t y ' s  a p p l i c a t i o n  was d e f i c i e n t  i n  t h a t  

t h e  proposed merger had n o t  been r a t i f i e d  by t h e  members of each  

of t h e  a s s o c i a t i o n s  involved,  p r i o r  t o  i t s  submission t o  t h e  D i r -  

e c t o r ?  

(3 )  Whether a  North Dakota c h a r t e r e d  sav ings  and loan  

a s s o c i a t i o n  may merge wi th  two Montana c h a r t e r e d  sav ings  and 

loan  a s s o c i a t i o n s  and main ta in  t h e i r  s e p a r a t e  e x i s t i n g  f a c i l i t i e s ?  

I s s u e  1, whether t h e  d i s t r i c t  c o u r t  had j u r i s d i c t i o n ;  w e  

hold  it d i d .  The D i r e c t o r ' s  con ten t ion  i s  t h a t  Gate C i t y  sought  

merely an  advisory  op in ion  from t h e  d i s t r i c t  c o u r t  and t h e  on ly  

way Gate C i t y  could p r e s e n t  a  j u s t i c i a b l e  cont roversy  t o  t h a t  

c o u r t  would be i f  it had f i r s t  secured t h e  approval  of t h e  merger 

by FHLBB. Relying upon 1 2  U.S.C. S1730a and 1 2  C.F.R. S S  556.5(b) (2 )  

and 563.22, t h e  D i r e c t o r  t hen  a rgues  t h e r e  i s  a b s o l u t e l y  no poss i -  

b i l i t y  t h e  FHLBB would approve t h i s  merger a c r o s s  s t a t e  boundar ies .  

The s h o r t  answer t o  t h e  D i r e c t o r ' s  con ten t ion  i s  t h a t  we 

a r e  l i v i n g  i n  a  f e d e r a l  system. Gate C i t y ' s  proposed merger i s  

governed by f e d e r a l  and s t a t e  law. Pursuant  t o  s e c t i o n  7-113(22) ,  

R.C.M. 1947, t h e  proposed merger must be approved by t h e  D i r e c t o r .  

I t  a l s o  must be approved by t h e  FHLBB, a t  l e a s t  i n s o f a r  a s  it 

involved an  i n c r e a s e  i n  i n su rance  of accounts .  ( F i d e l i t y  i s  an 

uninsured a s s o c i a t i o n ) .  

Gate C i t y  had t o  s t a r t  somewhere i n  seek ing  approva l  of 



i ts  proposed merger, whether it be t h e  D i r e c t o r  o r  t h e  FHLBB. 

That Gate C i t y  s t a r t e d  wi th  t h e  D i r e c t o r ,  r a t h e r  than t h e  FHLBB, 

does  no t  render  t h i s  an  adv i so ry ,  n o n j u s t i c i a b l e  con t rove r sy .  

I n  1 2  C.F.R. § 5 7 1 . 5 ( b ) ( l ) ,  t h e  FHLBB s t a t e s  i t s  g e n e r a l  p o l i c y  

concerning merger p roposa ls :  

"The l e g a l i t y  of a  proposed merger i s  a  precon- 
d i t i o n  t o  f u r t h e r  c o n s i d e r a t i o n  by t h e  Board." 

I n  making t h a t  d e c i s i o n ,  t h e  Board looks  t o  " a p p l i c a b l e  law". 

I n  l i g h t  of 1 2  C .E .R .  § 571.5 and t h e  two a t t o r n e y  g e n e r a l  

op in ions  h e r e t o f o r e  mentioned, Gate C i t y ' s  d e c i s i o n  t o  f i r s t  pur-  

sue  i t s  s t a t e  remedies appears  t o  be r ea sonab le .  

I t  is  not  necessary  t o  i n q u i r e  i n t o ,  nor dec ide ,  whether 

Gate C i t y  w i l l  succeed i n  o b t a i n i n g  FHLBB approval  of t h e  Pro- 

posed merger. That d e c i s i o n  w i l l  be made i n  any event  by t h e  

FHLBB, wi th  p o s s i b l e  appea l  t o  t h e  f e d e r a l  c o u r t s .  We s h a l l  no t  

prematurely  f o r e c l o s e  Gate C i t y ' s  f e d e r a l  remedies.  

I s s u e  2 , i s  t n e  D i r e c t o r ' s  c o n t e n t i o n  t h a t  s e c t i o n  7-113(22) ,  

R.C.M. 1947, mandates t h a t  t h e  merger agreements be r a t i f i e d  by 

two- th i rds  of t h e  members of each of t h e  t h r e e  a s s o c i a t i o n s  i n -  

volved be fo re  t h e  a p p l i c a t i o n  of merger may be f i l e d  and a c t e d  

upon by t h e  D i r e c t o r .  That s e c t i o n  r eads :  

"Any two ( 2 )  o r  more bu i ld ing  and loan  a s s o c i a -  
t i o n s ,  by and wi th  t h e  consent  and approva l  of 
t h e  supe r in t enden t  of banks, [now t h e  D i r e c t o r ]  , 
may c o n s o l i d a t e  and u n i t e  and become incorpor -  
a t e d  i n  one (1) body, wi th  o r  wi thout  any d i s -  
s o l u t i o n  o r  d i v i s i o n  of t h e  funds  o r  p rope r ty  of 
any such a s s o c i a t i o n ,  o r  any such a s s o c i a t i o n  
may t r a n s f e r  i t s  engagements, funds  and p rope r ty  
t o  any l i k e  a s s o c i a t i o n  upon such terms a s  may 
be agreed upon by a  m a j o r i t y  v o t e  of t h e  respec-  
t i v e  board of d i r e c t o r s ,  and r a t i f i e d  by a two- 
t h i r d s  (2/3) v o t e  of t h e  s h a r e s  p r e s e n t  and vo t ing  
i n  person o r  by proxy a t  a  s p e c i a l  meeting o r  
meetings of  t h e  s tockho lde r s  of t h e  r e s p e c t i v e  
a s s o c i a t i o n s  convened f o r  t h a t  purpose,  upon 
n o t i c e  given as provided by law, s a i d  n o t i c e  t o  
s t a t e  t h e  o b j e c t  of t h e  meeting. No such t r a n s f e r  
s h a l l  p r e j u d i c e  any r i g h t  of  any c r e d i t o r  of 
such a s s o c i a t i o n . "  

There i s  nothing i n  s e c t i o n  7-113(22) ,  R.C.X. 1947, t o  i n d i c a t e  

t h a t  t h e  two- th i rds  v o t e  of t h e  sha reho lde r s  must precede t h e  



consent  of t h e  D i r e c t o r ,  nor  a l t e r n a t i v e l y ,  t h a t  t h e  D i r e c t o r ' s  

consen t  must precede t h e  s h a r e h o l d e r s '  v o t e .  E i t h e r  may precede 

t h e  o t h e r .  I n  a  sense  a p p e l l a n t ' s  i s s u e  2 i s  moot, s i n c e  t h e  

merger agreements have s i n c e  been r a t i f i e d  by two- th i rds  of t h e  

members o f  each of t h e  t h r e e  a s s o c i a t i o n s .  

Gate C i t y  has  complied wi th  t h e  requirements  of s e c t i o n s  

7-131 and 7-137, R.C.M. 1947. Gate C i t y ' s  a p p l i c a t i o n  shows 

t h a t  i t  was apply ing  f o r  a  c e r t i f i c a t e  of a u t h o r i t y  t o  conduct  

s av ings  and loan a c t i v i t i e s  i n  t h e  s t a t e  of Montana, a  precon- 

d i t i o n  t o  bo th  doing bus ines s  i n  Montana and any a c t i o n  by t h e  

D i rec to r  on t h e  merger. 

I n t e r v e n o r s  r a i s e  t h e  i s s u e  t h a t  F i d e l i t y  and Glendive 

should have joined i n  t h e  a p p l i c a t i o n  f o r  merger. W e  a g r e e .  

Gate C i t y ' s  a p p l i c a t i o n  asked f o r  two t h i n g s ,  permiss ion t o  do 

bus ines s  i n  t h e  s t a t e  of  Montana and permiss ion t o  merge wi th  

F i d e l i t y  and Glendive. I n  f u r t h e r  proceedings ,  t h i s  j o inde r  

should be made. 

The h e a r t  of t h e  cont roversy  i s  a p p e l l a n t ' s  i s s u e  3: 

Whether a  North Dakota c h a r t e r e d  sav ings  and loan  a s s o c i a t i o n  

may merge wi th  two Montana c h a r t e r e d  sav ings  and loan  a s s o c i a -  

t i o n s  and main ta in  t h e i r  s e p a r a t e  e x i s t i n g  f a c i l i t i e s ?  We hold 

t h a t  a  North Dakota c h a r t e r e d  sav ings  and loan  a s s o c i a t i o n  may 

merge wi th  two Montana c h a r t e r e d  sav ings  and loan  a s s o c i a t i o n s  

and main ta in  t h e i r  s e p a r a t e  e x i s t i n g  f a c i l i t i e s .  Sec t ion  7-130, 

R.C.M. 1947, r eads  i n  p e r t i n e n t  p a r t :  

"The p r o v i s i o n s  of t h i s  a c t  s h a l l  app ly  t o  and 
be en fo rceab le  a g a i n s t  a l l  c o r p o r a t i o n s ,  persons ,  
f i r m s ,  p a r t n e r s h i p s ,  a s s o c i a t i o n s ,  t r u s t e e s  o r  
combinations of persons  whatsoever,  whether 
f o r e i g n  o r  domestic * * *".  (Emphasis supp l i ed .  ) 

Although s e c t i o n  7-113(22) ,  R.C.M. 1947, was no t  a  p a r t  of " t h i s  

a c t "  r e f e r r e d  t o  i n  s e c t i o n  7-130, t h e  g r e a t  bulk of T i t l e  7 ,  

R.C.M. 1947, was. The obvious  l e g i s l a t i v e  i n t e n t  was t h a t  f o r e i g n  



and domes t i c  s a v i n g s  and l o a n  a s s o c i a t i o n s  be t r e a t e d  a l i k e .  

Thus, t h e  f a c t  Gate C i t y  i s  o r g a n i z e d  under t h e  laws o f  Nor th  

Dakota,  r a t h e r  t h a n  t h e  laws o f  Montana, i s  i m m a t e r i a l .  

S e c t i o n  7 -113(22) ,  R.C.M. 1947,  r e a d s  i n  p e r t i n e n t  p a r t :  

"Any two ( 2 )  o r  more b u i l d i n g  and l o a n  a s s o -  
c i a t i o n s  * * * may c o n s o l i d a t e  and u n i t e  and be- 
come i n c o r p o r a t e d  i n  one (1) body * * * w i t h o u t  
any d i s s o l u t i o n  o r  d i v i s i o n  of t h e  f u n d s  o r  
p r o p e r t y  o f  any such  a s s o c i a t i o n  * * * . "  

T h i s  i s  e x a c t l y  what Gate  C i t y ,  F i d e l i t y ,  and Glendive  s e e k  t o  

do .  The s t a t u t e  p e r m i t s  them t o  do it. 

The a p p e l l a n t  D i r e c t o r ' s  r e l i a n c e  on s e c t i o n  7-102, 

R.C.M. 1947,  f o r  t h e  p r o p o s i t i o n  t h a t  Gate  C i t y ' s  p r i n c i p a l  

p l a c e  o f  b u s i n e s s  must be i n  Montana i s  n i s p l a c e d .  Tha t  s e c t i o n  

r e l a t e s  t o  what must  be i n c l u d e d  i n  a r t i c l e s  o f  i n c o r p o r a t i o n  o f  

p r o s p e c t i v e  c o r p o r a t i o n s  s e e k i n g  t o  be i n c o r p o r a t e d  under  t h e  

laws o f  Montana. Gate C i t y  i s  a l r e a d y  i n c o r p o r a t e d  under  t h e  

laws of  Nor th  Dakota. S e c t i o n  7-131, R.C.M. 1947,  c l e a r l y  p r o v i d e s  

t h a t  a  f o r e i g n  a s s o c i a t i o n  may have a  p r i n c i p a l  p l a c e  of b u s i n e s s  

b o t h  w i t h i n  and w i t h o u t  Montana. 

T h i s  o p i n i o n  s h a l l  c o n s t i t u t e  a  d e c l a r a t o r y  judgment.  Each 

p a r t y  s h a l l  b e a r  i t s  own c o s t s .  

................................. 
J u s t i c e  

Chief  J u s t i c e  


