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B r .  J u s L i c e  Idesley " a s ~ l e s  d e l i v e r e d  the 3 p i n i o n  o f  t h e  C o u r t .  

T h i s  a p p e a l  i s  from a n  o r d e r  e n t e r e d  by t h e  Hon. Edward 

l'. 3 u s s a u l t ,  s i t t i n g  i n  t h e  d i s t r i c t  c o u r t ,  G a l l a t i n  County, 

c o n f i r m i n g  a  judgment e n t e r e d  by Hon. J a c k  D .  Shanstrom, d a t e d  

July 2 5 ,  1973,  i n  f a v o r  o f  d e f e n d a n t  Amsterdam Lumber, I n c . ,  and 

a g a i n s t  p l a i n t i f f s  Kamp Implement Company, a  c o r p o r a t i o n ,  Thomas 

J .  Kamp and Fenna H .  Kamp ( h e r e i n a f t e r  c o l l e c t i v e l y  r e f e r r e d  t o  

a s  Yarnp). I n  t h e  a l t e r n a t i v e  of  c o n f i r m i n g  t h a t  judgment,  a p p e l -  

l a n t s  r e q u e s t  a  new t r i a l .  

The m a t e r i a l  sequence  of e v e n t s  l e a d i n g  t o  t h e  i n s t a n t  

as cioii was: 

October  29, 1971: Amsterdam Lumber f i l e d  a  c o m p l a i n t  i n  

Ga lLa t in  County d i s t r i c t  c o u r t ,  c a u s e  number 19818. B a s i c a l l y  

t h e  compla in t  prayed f o r  f o r e c l o s u r e  o f  a  mechan ics '  l i e n  and 

f o r  t h e  b a l a n c e  o f  moneys owned on a  s tee l  b u i l d i n g  s o l d  t o  Kamp 

by Amsterdam Lumber. 

October  30,  1971:  Thomas J .  Kamp and Kamp Implement Com- 

pdny w e r e  s e r v e d  w i t h  summons and c o m p l a i n t .  

November 2 ,  1971: Fenna H .  Kamp was s e r v e d  w i t h  summons 

and z o m p l a i n t .  

February  28, 1972: A f t e r  e v i d e n c e  was p r e s e n t e d  t o  t h e  

court, Hon. W.  W.  L e s s l e y  e n t e r e d  a  d e f a u l t  judgment a g a i n s t  Kamp 

and f u r t h e r  p rov ided  f o r  f o r e c l o s u r e  by s a l e  o f  t h e  p r o p e r t y  upon 

h n i c h  t h e  l i e n  was f i l e d .  No appearance  was e v e r  e n t e r e d  by Kamp. 

March 8 ,  1972: Kamp f i l e d  a mot ion  t o  se t  a s i d e  t h e  

d e i a u l t .  

March 2 2 ,  1972: A f t e r  a  h e a r i n g  on t h e  mot ion ,  Judge 

! ,essley i s s u e d  a n  o r d e r  denying t h e  mot ion  t o  s e t  a s i d e  t h e  d e f a u l t .  

March 31, 1972: Kamp i n s t i t u t e d  t h e  i n s t a n t  a c t i o n ,  

G a l l a t i n  County c a u s e  number 20055, s e e k i n g  t o  set a s i d e  t h e  d e f a u l t  



judgment i n  cause  number 19818 on t h e  b a s i s  t h a t  f r a u d  had 

been committed i n  t h a t  Amsterdam Lumber f a i l e d  t o  a d v i s e  t h e  

c o u r t  : 

a )  That  t h e  p r o p e r t y  upon which t h e  l i e n  was f i l e d  was 

n o t  t h e  p r o p e r t y  upon which t h e  b u i l d i n g  was c o n s t r u c t e d ;  

b )  of c e r t a i n  b u s i n e s s  t r a n s a c t i o n s  between t h e  p a r t i e s ;  

c )  t h a t  t h e  b u i l d i n g  was d e f e c t i v e ;  and 

d )  of t h e  d i s a b i l i t y  of Thomas J .  Kamp because  of a  h e a r t  

c o n d i t i o n .  

Events  p e r t i n e n t  t o  t h i s  a p p e a l  o c c u r r i n g  a f t e r  t h e  f i l i n g  

of  t h e  complaint  i n  G a l l a t i n  County cause  number 20055 and th rough  

t h e  t i m e  of  t h i s  C o u r t ' s  op in ion  i n  t h e  c a s e ,  S t a t e  ex  r e l .  

Amsterdam Lumber, I n c .  v .  D i s t r i c t  Cour t ,  163 Mont. 182,  516 P.2d 

378, 379-381, 383, 30 St.Rep. 1018, a r e  r e c i t e d  t h e r e i n .  

These e v e n t s ,  m a t e r i a l  t o  ou r  c o n s i d e r a t i o n ,  occu r r ed  

subsequent  t o  t h e  C o u r t ' s  op in ion :  

A p r i l  25, 1974: Hon. Edward T .  Dussau l t  assumed j u r i s -  

d i c t i o n .  

June  1 4 ,  1974: A hea r ing  was he ld  b e f o r e  Judge Dussau l t .  

June  2 4 ,  1974: Judge Dussau l t  e n t e r e d  f i n d i n g s  of f a c t  

and conc lu s ions  of law, conc lud ing  " t h a t  by r ea son  of t h e  p r e s e n t  

s i t u a t i o n  o f  t h e  p roceed ings  i n  t h i s  c a s e ,  t h i s  Cour t  shou ld  make 

and e n t e r  a n  a p p e a l a b l e  Order" .  H e  t h e n  o rde red  Judge B l a i r ' s  

o r d e r ,  d a t e d  September 2 1 ,  1973, se t  a s i d e  as vo id ;  confirmed 

t h e  f i n d i n g s  of f a c t  and conc lu s ions  of  law of Judge Shanstrom 

d a t e d  J u l y  11, 1973; confirmed t h e  judgment of  Judge Shanstrom 

d a t e d  J u l y  25, 1973; and ,  i n  t h e  a l t e r n a t i v e ,  o rde red  a new t r i a l .  

Kamp on a p p e a l  p r e s e n t s  f i v e  i s s u e s :  

(1) Did Judge Dussau l t  have j u r i s d i c t i o n  t o  make t h e  

o r d e r  d a t e d  June 2 4 ,  1974? 

( 2 )  Is t h e  judgment e n t e r e d  by Judge B l a i r  on October 1, 



1973,  a  v a l i d  judgment? 

( 3 )  I s  t h i s  c a s e  moot on t h e  b a s i s  o f  t h e  p r o v i s i o n s  of 

s e c t i o n  58-423, R.C.M. 1947? 

( 4 )  Did Judge Shanstrom err i n  e n t e r i n g  h i s  o r d e r  

nunc p r o  t u n c ,  d a t e d  J u l y  11, 1973? 

( 5 )  Is t h e r e  s u b  s t a n t i a l  e v i d e n c e  t o  s u p p o r t  a  

judgment i n  f a v o r  o f  Kamp? 

Mamp's i s s u e s  2 and 3  were de te rmined  i n  t h i s  C o u r t ' s  

o p i n i o n  i n  S t a t e  e x  r e l .  Amsterdam Lumber, I n c .  v .  D i s t r i c t  C o u r t ,  

163 Mont. 182,  516 P.2d 378, 381, 30 St .Rep.  1018,  i n  t h i s  manner: 

"The second i s s u e  i s  whether  t h e  i s s u e s  p e t i t i o n e r  
r a i s e s  i n  t h i s  C o u r t  a r e  moot. Mootness h e r e  i s  
bottomed on t h e  v a l i d i t y  o f  t h e  judgment e n t e r e d  
by Judge B l a i r .  For  r e a s o n s  t h a t  w i l l  a p p e a r  i n  
o u r  d i s c u s s i o n  o f  t h e  f i n a l  i s s u e ,  t h a t  judgment 
i s  v o i d  and o f  no f o r c e  and e f f e c t .  Hence it 
c o u l d  n o t  be  s a t i s f i e d  by d e p o s i t  and n o t i c e  and 
t h e  i s s u e s  p u r p o r t e d l y  concluded t h e r e b y  remain  f o r  
a d j u d i c a t i o n . "  

The law w i t h  r e s p e c t  t o  i s s u e s  2 and 3 was w e l l  s t a t e d  by 

t h i s  Cour t  i n  Anderson v .  Border ,  87 Mont. 4 , 8 ,  285 P .  174: 

"The g r e a  ter p o r t i o n  o f  a p p e l l a n t  I s  e x h a u s t i v e  
b r i e f  i s  devo ted  t o  a n  a t t e m p t  t o  d e m o n s t r a t e  
t h a t  o u r  former  o p i n i o n  i n  t h i s  c a s e  i s  e r r o n e o u s ,  
b u t  t h e  s h o r t  answer i s  t h a t  a s  t o  a l l  p o i n t s  
which were d i r e c t l y  invo lved  i n ,  and were p a s s e d  
upon, i n  t h e  former  a p p e a l ,  and which a r e  i n v o l v e d  
i n  t h i s  c a s e ,  whether  t h e  o p i n i o n  i s  r i g h t  o r  wrong, it 
i s  t h e  law of  t h e  c a s e ,  was b inding upon t h e  t r i a l  c o u r t ,  
and i s  b i n d i n g  upon u s . "  

See:  L i b i n  v .  H u f f i n e ,  124 Mont. 361, 364, 224 P.2d 1 4 4 ;  C e n t r a l  

Montana S t o c k y a r d s  v.. F r a s e r ,  133 Mont. 168 ,  187,  320 P.2d 981; Gaffney 

v .  I n d u s t r i a l  Acc iden t  Board,  133 Mont. 448, 450, 324 P.2d 1063.  

While Kamp was n o t  a  named p a r t y  i n  o u r  S t a t e  ex  rel .Amsterdam 

Lumber d e c i s i o n ,  it was, however, c e r t a i n l y  one of  t h e  r e a l  p a r t i e s  i n  

i n t e r e s t .  The a t t o r n e y s  r e p r e s e n t i n g  Kamp i n  t h e  d i s t r i c t  c o u r t  w e r e  

t h e  same a t t o r n e y s  r e p r e s e n t i n g  Judge  B l a i r  i n  t h i s  C o u r t .  A s  such  

Kemp s h a l l  be h e l d  t o  t h e  same s t a n d a r d  a s  i f  it had been a  named p a r t y .  

I f  Kamp f e l t  a g g r i e v e d  o v e r  t h i s  C o u r t ' s  d e c i s i o n ,  t h e  p r o p e r  remedy 

shou ld  have  been t o  move f o r  a  r e h e a r i n g  i n  t h i s  C o u r t ,  a l l o w i n g  

t h i s  Cour t  t o  promptly c o r r e c t  i t s  e r r o r ,  n o t  - t o  have  sa t  i d l y  

by and a l lowed Amsterdam Lumber and t h z  d i s t r i c t  c o u r t  t o  r e l y  



on the error. 

We turn now to Kamp's issue 1: Did Judge Dussault have 

jurisdiction to make his order dated June 24, 1974? We hold 

that he did. Kamp's argument, in summary, is: When this Court 

remanded this controversy to the district court on November 27, 

1973, the only item before the district court was Amsterdam 

Lumber's motion filed October 11, 1973. Judge Dussault assumed 

jurisdiction in this case on April 25, 1974. No further action 

was taken until some fifty days later, on June 14, 1974, when 

Judge Dussault held a hearing on Amsterdam Lumber's motion. This 

time lapse of fifty days failed to comply with the time limits 

of Rule 59, M.R.Civ.P. Therefore, Kamp alleges, Judge Dussault 

lost jurisdiction to make his order dated June 24, 1974. 

While Kamp proposes an interesting argument, it is based 

upon the assumption that Judge Blair's judgment was valid, an 

assumption we have already considered and found wanting. Be- 

cause Judge Blair's judgment was void, there was no final judg- 

ment to appeal from, on which to base a motion to vacate or alter 

a judgment, nor from which Rule 59, M.R.Civ.P., time limits could 

be computed. There remained the necessity for a judge with juris- 

diction to enter an appealable order, as was recognized by Judge 

Dussault in his findings of fact, conclusions of law and order 

entered June 24, 1974. Judge Dussault was complying with the 

directions of this Court in State ex rel. Amsterdam Lumber, Inc., 

supra. 

We affirm Judge Dussault's order which confirmed Judge 

Shanstrom's judgment and substituted findings of fact and con- 

clusions of law. We hold, as did Judge Shanstrom, that the denial 

of Kamp's motion to set aside the default in cause number 19818, 

and Kamp's failure to appeal therefrom, constitutes a bar to the 

present action under the doctrine of res judicata. 



I n  r e p l y  t o  Fnsterdam Lumber's de fense  of r e s  j u d i c a t a ,  

Kamp rel ies on t h e  d e c i s i o n  i n  Selway v.  Burns, E s t a t e  of Bur l e s ,  

150 Mont. 1, 8 ,  429 P.2d 640, wherein t h e  Court  s t a t e d :  

" * * * it has long been t h e  r u l e  i n  Montana 
t h a t  a  c o u r t  of e q u i t y  has  i n h e r e n t  power, 
independent of s t a t u t e ,  t o  g r a n t  r e l i e f  from 
judgments gained by f r aud  * * * t h e  r e l i e f  may 
be gran ted  e i t h e r  on motion i n  t h e  o r i g i n a l  
a c t i o n  o r  i n  a  s e p a r a t e  e q u i t y  s u i t .  Rule 
60 (b )  exp res s ly  preserved  t h i s  i n h e r e n t  power 
i n  i t s  l a s t  s en t ence  which provides :  'Th i s  
r u l e  does  n o t  l i m i t  t h e  power of a  c o u r t  t o  
e n t e r t a i n  an independent a c t i o n  t o  r e l i e v e  a  
p a r t y  from a judgment, o r d e r ,  o r  proceeding * * *Ill-  

While Selway s t a t e s  t h e  r u l e  t h a t  a  l i t i g a n t  may o b t a i n  

r e l i e f  from a judgment ob ta ined  by f r aud  e i t h e r  by a  motion 

under Rule 6 0 ( b ) ,  M.R.Civ.P., o r  - by an independent a c t i o n ,  it 

does  n o t  s t a t e  t h a t  a  l i t i g a n t  may pursue bo th  remedies.  The 

law of r e s  j u d i c a t a  remains unchanged from t h a t  s t a t e d  y e a r s  

ago i n  Meyer v .  Lemley, 86 Mont. 83,  95, 282 P .  268: 

" I n  t h e  c a s e  a t  bar  t h e  s t a t u t o r y  remedy was 
p l a i n ,  speedy and adequate .  Under it a p p e l l a n t  
could have ob ta ined  complete r e l i e f .  I t  could  
have had t h e  dec ree ,  and a l l  subsequent  proceed- 
i n g s  thereunder ,  set a s i d e  * * *. Appel lan t  
invoked t h e  a i d  of  t h e  s t a t u t e ,  bu t  through i t s  
own f a u l t  f a i l e d  t o  pursue p rope r ly  t h e  remedy it 
a f fo rded  * * * 

" ' I f  t h e  complaining p a r t y  has  r e s o r t e d  t o  an 
adequate  l e g a l  remedy, and been den ied  r e l i e f ,  
t h i s  a d j u d i c a t i o n  should ba r  any r e l i e f  i n  e q u i t y  
on grounds then  a v a i l a b l e  which were o r  might have 
been t h e r e  u rged . '  The form of t h e  l e g a l  remedy 
i s  immater ia l ,  i f  it be adequate .  (3  Freeman on 
Judgments, 5 t h  ed.  s ec .  1 1 9 4 . )  * * * 
" * * * Appel lan t  had an adequate  remedy, invoked 
it, l o s t  it through i t s  own f a u l t .  He who summons 
t h e  pub l i c  f o r c e  t o  a i d  him i n  t h e  a s s e r t i o n  of 
h i s  r i g h t s  must fo l low t h e  r u l e s  p re sc r ibed .  He 
cannot  be pe rmi t t ed ,  a f t e r  having s e l e c t e d  an 
a p p r o p r i a t e  and adequate  remedy and having f a i l e d  
through h i s  own f a u l t  t o  o b t a i n  r e l i e f  t he reby ,  
t o  then  h a r a s s  h i s  b lameless  adversary  by pursu ing  
ano the r  and d i f f e r e n t  remedy. I t  i s  t o  t h e  i n t e r e s t  
of  s o c i e t y  t h a t  l i t i g a t i o n  end; ' i n t e r e s t  r e i p u b l i c a e  
u t  s i t  f i n i s  l i t i u m .  ' "  

When Kamp f i l e d  i t s  motion t o  s e t  a s i d e  t h e  d e f a u l t  i n  



cause  number 19818, pursuant  t o  Rules 5 5 ( c )  and 6 0 ( b ) ,  M.R.Civ.P., 

it had an adequate  remedy. Rule 60(b)  (3 )  pe rmi t s  a l i t i g a n t  t o  

move f o r  r e l i e f ,  and t h e  c o u r t  t o  g r a n t  such r e l i e f ,  on t h e  

grounds of f r a u d .  I n  h i s  sworn a f f i d a v i t  i n  suppor t  of t h e  motion 

t o  set a s i d e  t h e  d e f a u l t  Thomas J. Kamp enumerated t h e  i d e n t i c a l  

f a c t s  forming t h e  b a s i s  of t h e  i n s t a n t  f r aud  a c t i o n  and a l l e g e d  

t h e  f a i l u r e  of Amsterdam Lumber t o  inform t h e  c o u r t  of t h i s  

c o n s t i t u t e d  a l l e g e d  f r aud .  I n  f a c t ,  Kamp e x p l i c i t l y  admi t ted  

i n  one of i t s  t r i a l  b r i e f s  t h a t  f r aud  w a s  one of t h e  grounds 

advanced i n  suppor t  of i t s  motion t o  s e t  a s i d e  t h e  d e f a u l t  i n  

cause  number 19818. 

Kamp had i t s  day i n  c o u r t  i n  cause  number 19818 and a s  

t o  t h e  i s s u e  of whether t h e  d e f a u l t  judgment should be set  a s i d e ,  

t h e  p l ead ings  on f i l e  i n  t h e  i n s t a n t  c a s e  and answers t o  i n t e r -  

r o g a t o r i e s  show t h a t  t h e  i n s t a n t  a c t i o n  i s  merely a r ehash  of 

Kamp's former motion t o  set a s i d e  t h e  d e f a u l t  judgment i n  cause  

number even though it a t t e m p t s  t o  t u r n  t h e  c a s e  i n t o  an 

independent a c t i o n  based upon t h e  t heo ry  of Selway. 

Kamp f u r t h e r  contends  t h a t  d e s p i t e  a l l  t h e  foregoing ,  it 

should n o t  be bar red  by t h e  d o c t r i n e  of r e s  j u d i c a t a  s i n c e  Judge 

Less ley  excluded much of t h e  evidence which Kamp sought  t o  o f f e r  

a t  t h e  hea r ing  on t h e  motion t o  s e t  a s i d e  t h e  d e f a u l t  judgment. 

I t  a l l e g e s  t h e  r e s u l t  was t h a t  it was unable  t o  p r e s e n t  f r aud  a s  

an i s s u e .  Under Rule 6 0  (b )  (3 )  , M.R.Civ.P., f r aud  i s  a  p roper  

i s s u e  t o  p r e s e n t  on a motion t o  s e t  a s i d e  a d e f a u l t  judgment. I f  

Kamp f e l t  i t s  evidence was e r roneous ly  r e j e c t e d  by Judge Less l ey ,  

i t s  remedy a t  t h a t  t ime was t o  appea l  Judge L e s s l e y ' s  o r d e r  

denying i t s  motion; no t  t o  have f u r t h e r  harassed  Amsterdam Lumber 

by i n s t i t u t i n g  a  new and s e p a r a t e  a c t i o n .  L ib in  v .  Huff ine ,  124 

Mont. 361, 224 P.2d 1 4 4 .  Kamp f a i l e d  t o  p rope r ly  pursue t h e  remedy 

o r i g i n a l l y  chosen,  t h e r e f o r e  it i s  bar red  from choosing and pursu ing  



a  new and s e p a r a t e  remedy by t h e  d o c t r i n e  of  res j u d i c a t a .  

I n  i t s  i s s u e  4 ,  Kamp, i n  s u p p o r t  of  i t s  c o n t e n t i o n  t h a t  

Judge Shanstrom e r r e d  i n  e n t e r i n g  h i s  o r d e r  nunc p r o  t u n c ,  

r e l i es  on t h e  d e c i s i o n s  i n  S t a t e  ex  r e l .  K r u l e t z  v .  D i s t r i c t  

Cour t ,  110 Mont. 36, 98 P.2d 883; and S t a t e  ex  re l .  C r a i g  v .  

D i s t r i c t  Cour t ,  153 Mont. 427, 458 P.2d 608, f o r  t h e  p r o p o s i t i o n  

t h a t  t h e  d i s t r i c t  c o u r t  h a s  t h e  power t o  c o r r e c t  a  c l e r i c a l  e r r o r ,  

b u t  n o t  a  j u d i c i a l  e r r o r ,  by e n t r y  of  a  nunc p r o  t u n c  o r d e r .  Kamp 

con t ends  t h a t  when Judge Shanstrom execu ted  Kampls f i n d i n g s  of  

f a c t  and c o n c l u s i o n s  o f  law, he found i n  f a v o r  of  Kamp and cou ld  

n o t  t h e r e a f t e r  change t h a t  judgment by e n t r y  o f  h i s  o r d e r  nunc 

p r o  t unc .  

W e  need n o t  d e c i d e  whether  a  c l e r i c a l  e r r o r  o r  a  j u d i c i a l  

e r r o r  was made, f o r  whichever was committed t h e  r e s u l t  i s  t h e  

same: t h i s  a c t i o n  w i l l  be judged on t h e  m e r i t s .  I f  a  c ler ica l  

e r r o r  was committed,  w e  would a f f i r m  Judge D u s s a u l t l s  o r d e r  con- 

f i r m i n g  Judge Shans t rom's  judgment f o r  Amsterdam Lumber based 

upon t h e  grounds of  res j u d i c a t a .  I f  a  j u d i c i a l  e r r o r  was made, 

w i t h  t h e  r e s u l t  t h a t  judgment should  have been e n t e r e d  f o r  Kamp 

based upon t h e  o r i g i n a l  f i n d i n g s  o f  f a c t  and c o n c l u s i o n s  o f  law 

f i l e d  June  29, 1973, w e  would have t o  r e v e r s e  t h a t  judgment, 

a g a i n  on t h e  grounds of  res j u d i c a t a .  E i t h e r  way, Amsterdam 

Lumber p r e v a i l s .  

Kampls i s s u e  5 ,  whether  t h e r e  i s  s u b s t a n t i a l  ev idence  t o  

s u p p o r t  a  judgment i n  f a v o r  o f  Kamp, ha s  become immate r i a l .  R e s  

j u d i c a t a  i s  a  q u e s t i o n  o f  law,  n o t  o f  f a c t .  

Judgment f o r  r e sponden t  Amsterdam Lumber, I n c .  i s  a f f i r m e d .  

* ,  * --------.--------------------- 
J u s t i c e  




