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M r .  J u s t i c e  Gene B. Daly del ivered  t he  Opinion of t he  Court, 

This i s  an appeal from a judgment entered  i n  t h e  d i s t r i c t  

cou r t ,  S w e e t a a s s  County, denying p l a i n t i f f  spec i f i c  performance 

f o r  an a l l eged  breach of con t rac t  because of defendants '  f a i l u r e  

t o  s e l l  t h e i r  ranch t o  p l a i n t i f f  a f t e r  execution of a buy-sel l  

agreement. 

On September 23, 1970, defendants Stanley and Ann Stenberg, 

he r e ina f t e r  r e f e r r ed  t o  a s  s e l l e r s ,  l i s t e d  t h e i r  ranch cons i s t ing  

of approximately 315 ac res  located west of Big Timber, Montana, f o r  

s a l e  with r e a l  e s t a t e  broker Harold Mjolsness, he r e ina f t e r  r e f e r r ed  

t o  a s  r e a l t o r ,  f o r  t he  p r i ce  of $70,000. The l i s t i n g  expired March 

1, 1971. With t he  consent of s e l l e r s ,  t h e  r e a l t o r  continued t o  show 

the  property t o  i n t e r e s t e d  p a r t i e s  but  was unable t o  f i nd  a buyer, 

In  t he  summer 1972, p l a i n t i f f  Roy Maxted, a r e s iden t  of t he  

s t a t e  of Ca l i fo rn ia ,  he r e ina f t e r  r e f e r r ed  t o  a s  purchaser,  decided 

t o  s e t t l e  i n  Montana and purchase a ranch. He inquired of t he  

r e a l t o r  and was advised t h a t  s e l l e r s '  ranch was on t he  market. After  

nego t ia t ions ,  a buy-sel l  agreement was executed on Ju ly  7, 1972, by 

purchaser and r e a l t o r ,  and by s e l l e r s  on August 3 ,  1972. The 

agreement provided i n  p a r t :  

1 )  The purchaser pay a $1,000 deposi t  a s  ea rnes t  money and 

a s  p a r t  payment of t he  purchase p r i c e  of $75,000. The balance i n  

t h e  amount of $74,000 t o  be paid $1,000 on o r  before August 7,  1972, 

and add i t i ona l  payments each month u n t i l  purchaser had paid a t o t a l  

of $15,000, on o r  before January 1, 1973, Purchaser t h e r e a f t e r  t o  

make annual payments of $6,000 which w i l l  include i n t e r e s t  a t  t h e  

cur ren t  r a t e  charged by t he  federa l  land bank f o r  t he  dura t ion  of 

t he  con t rac t  a period of f i f t e e n  years ,  and, a t  t h a t  time t h e  unpaid 

balance w i l l  be due and payable i n  one sum. 



2) A l e g a l  d e s c r i p t i o n  of t h e  land purchased, inc luding  

a l l  recorded water r i g h t s ;  s e l l e r s  t o  r e t a i n  one-half of t h e  

e x i s t i n g  mineral  r i g h t s  and purchaser t h e  remaining one-half ,  

u n t i l  f i n a l  payment. Upon f i n a l  payment s e l l e r s  agreed t o  r e -  

l ease  a l l  mineral  r i g h t s  t o  purchaser.  

3 )  A l l  i r r i g a t i o n  f i x t u r e s ,  hea t ing  f i x t u r e s  and equipment, 

including water h e a t e r s  e t c . ,  were t o  be l e f t  a s  p a r t  of t h e  pro- 

pe r ty  purchased. 

4) S e l l e r s  a t  t h e i r  expense s h a l l  f u r n i s h  an a b s t r a c t  of 

t i t l e  o r  a t  t h e i r  opt ion  t i t l e  insurance showing merchantable t i t l e  

vested i n  s e l l e r s ,  f r e e  and c l e a r  of a l l  l i e n s  and encumbrances, 

with no exceptions.  

5)  The r e a l  proper ty  was t o  be conveyed by warranty deed and 

personal  property by b i l l  of s a l e ,  f r e e  and c l e a r  of a l l  encumbrances, 

except zoning rese rva t ions  i n  the  f e d e r a l  p a t e n t ,  

6 )  S e l l e r s  s h a l l  pay a l l  taxes  f o r  1972 and p r i o r  years .  

Purchaser s h a l l  pay a l l  taxes  and assessments t h e r e a f t e r .  Encum- 

brances may be paid out  of purchase p r i c e  by s e l l e r s  a t  t h e  d a t e  

of c los ing .  

7) Time i s  of t h e  essence and purchase r i g h t s  a r e  no t  ass ign-  

a b l e  without w r i t t e n  consent of s e l l e r s .  

8)  S e l l e r s  agreed t o  remove a l l  o ld  machinery before  possession 

da te .  

9) S e l l e r s  agree t o  t r a n s f e r  present  p r i v a t e  l e a s e s  [ including 

t h e  d e s c r i p t i o n ]  t o  purchaser a t  t h e  time of  c l o s i n g  s a l e .  

10) Harold Mjolsness i s  agent  f o r  s e l l e r s  and s e l l e r s  agree  

t o  convey t o  purchaser t h e  property descr ibed and on t h e  terms con- 

ta ined  i n  t h e  agreement. S e l l e r s  agree  t o  pay t h e i r  agent  $2,500 

f o r  s e r v i c e s  rendered i n  t h e  t r a n s a c t i o n ,  and f u r t h e r  provided: 

"* fc 2k 1/we au thor ize  s a i d  agent  t o  pay out  of the  cash 
proceeds of s a l e  t h e  expense of fu rn i sh ing  evidence of 
t i t l e ,  of recording f e e s  and revenue stamps, i f  any, a s  
we l l  a s  any encumbrances on s a i d  premises payable by me a t / o r  
before  closing.* * 9:" 



There was no provis ion i n  t h i s  buy-se l l  agreement t o  e n t e r  i n t o  

any o t h e r  c o n t r a c t  agreement a t  any f u t u r e  time. The agreement, 

i n  f a c t ,  r e c i t e s  a s  i t  r e l a t e s  t o  purchaser and o r a l  promises, 

t h a t  t h e  purchaser e n t e r s  i n t o  t h i s  agreement i n  f u l l  r e l i a n c e  

upon h i s  independent i n v e s t i g a t i o n  and judgment. There a r e  no 

verbal  o r  o t h e r  agreements which modify o r  a f f e c t  t h e  buy-se l l  

agreement. 

Following t h e  execution of the buy-se l l  agreement purchaser 

so ld  h i s  home and l i q u i d a t e d  h i s  cons t ruc t ion  business  i n  Ca l i fo rn ia .  

The r e a l t o r  d i d  n o t  use h i s  r e g u l a r  a t t o r n e y  but  h i r e d  M r .  

Richard Heard of Columbus, Montana, t o  prepare a c o n t r a c t  f o r  deed, 

because r e l a t o r ' s  r e g u l a r  a t t o r n e y  was n o t  s a t i s f a c t o r y  t o  s e l l e r s .  

I n  November 1972, purchaser re turned  t o  Montana and met wi th  

s e l l e r s  and , i n  M r .  ~ e a r d ' s  law o f f i c e  t o  d i scuss  terms and 

refinements t o  be included i n  a formal c o n t r a c t  f o r  deed t o  be 

prepared by Heard. A t  t h i s  meeting purchaser ,offered t o  pay t h e  

remaining balance on t h e  buy-se l l  agreement, but  was requested by 

s e l l e r s  t o  withhold payment u n t i l  a f t e r  January 1, 1973, because 

of s e l l e r s '  t a x  problems f o r  1972. I n  c o u r t ,  s e l l e r s  d i d  no t  

d i r e c t l y  admit making t h i s  r eques t ,  bu t  n e i t h e r  d id  they deny i t  

completely. They allowed a s  t o  t h e  t a x  problem, but  maintained 

t h e  money could have been placed i n  escrow. I n  any event ,  t h e  par- 

t i e s  agreed t h e  new d a t e  f o r  payment of t h e  $14,000 t o  be January 

5 ,  1973. 

A t  t h i s  point  t h e  p a r t i e s  were l e f t  a lone  by the  a t t o r n e y  t o  

d i scuss  and agree  on t h e  terms of t h e  proposed c o n t r a c t .  Af te r  an 

hour he re turned  t o  the  conference room and discussed t h e  o r a l  

agreement. Therea f t e r ,  he prepared a c o n t r a c t  f o r  deed, submitted 

t o  t h e  purchaser i n  C a l i f o r n i a  where i t  was signed by him on 

December 11, 1972. 

In  order  t o  cons t ruc t  a home on t h e  ranch, purchaser*needed 

f i v e  ac res  r e l eased  t o  him t o  s a t i s f y  t h e  f i n a n c i a l  arrangements 

f o r  t h e  home. S e l l e r s  re fused  t o  s ign  t h e  c o n t r a c t  f o r  deed because 



t h e  urovis ion grant ing  t h e  f i v e  a c r e s  t o  purchaser on c l o s i n g  

was unacceptable t o  them. Purchaser was so  informed by telephone 

on December 9 ,  1972. An amendment t o  t h e  c o n t r a c t  was prepared, 

but s e l l e r s  continued t o  o b j e c t  t o  any r e l e a s e  of f i v e  a c r e s  p r i o r  

t o  payment of a more s u b s t a n t i a l  sum than t h e  $15,000 down payment. 

A t  t h i s  poin t  t h e r e  were s e v e r a l  telephone c a l l s  between 

r e l a t o r  and purchaser concerning t h e  $14,000 due on January 5 ,  

1973, under t h e  buy-se l l  agreement. Purchaser t e s t i f i e d  he had 

nothing i n  hand ardno t i t l e  r e p o r t ,  e t c . ,  and t h e r e f o r e  he chose 

t o  come t o  Montana and c l o s e  the  mat ter  personal ly ,  but  d id  n o t  

a r r i v e  i n  time t o  make t h e  payment on January 5 ,  1973. 

On January 8 ,  1973, s e l l e r s  requested r e a l t o r  t o  n o t i f y  pur- 

chaser  "to g e t  some money up here  s o  t h a t  I know they were going t o  

go through wi th  th i s " .  Purchaser,  d r i v i n g  a t ruckload of f u r n i t u r e ,  

a r r i v e d  i n  Montana on January 1 9 ,  1973. He tendered a c a s h i e r ' s  

check f o r  $14,000 t o  s e l l e r s '  agent ,  who accepted t h e  check although 

s e l l e r s  apparent ly  considered "the d e a l  was o f f .  I l 

Purchaser and r e a l t o r  t e s t i f i e d  t h a t  on January 19,  1973, the  

p a r t i e s  were t o  meet i n  r e a l t o r ' s  o f f i c e  but  s e l l e r s  excused t h e i r  

absence due t o  c a t t l e  being o u t ,  e t c .  Purchaser and r e a l t o r  f i n a l l y  

went t o  t h e  ranch l a t e  i n  t h e  af ternoon of  t h e  same day and s e l l e r s  

explained they had t o  see  about f inancing  i n  Bozeman and could no t  

c l o s e  t h e  d e a l  a t  t h a t  time. S e l l e r s  maintain they t o l d  purchaser 

and r e a l t o r  t h e  "deal was of f" ,  y e t ,  s e l l e r s  came t o  another  

meeting t h e  evening of  t h e  19 th  a t  r e a l t o r ' s  o f f i c e .  Another con- 

ference was had then between t h e  p a r t i e s ,  b u t  no p o s i t i v e  r e s u l t s  

came of  t h e  meeting. 

Purchaser re turned  t o  Ca l i fo rn ia  and had a w r i t t e n  demand 

served on s e l l e r s ,  which was refused.  Subsequently purchaser 

brought t h e  i n s t a n t  a c t i o n  f o r  s p e c i f i c  performance which was 

t r i e d  t o  t h e  cour t  s i t t i n g  without a jury.  The c o u r t  denied 

purchaser r e l i e f  and i n  i t s  conclusions of law s t a t e d  i n  p a r t :  



"That t h e  Buy-Sell Agreement c o n s t i t u t e d  an agreement 
t o  e n t e r  i n t o  a  c o n t r a c t  i n  t h e  f u t u r e  and was n o t  an 
enforceable  c o n t r a c t .  

r I That,  i n  any event ,  t h e  P l a i n t i f f  abandoned t h e  Buy- 
S e l l  Agreement by f a i l i n g  t o  pay t h e  balance of t h e  
down payment a s  i n i t i a l l y  agreed;  by i n s i s t i n g  upon 
t h e  r e l e a s e  provis ion ,  which m a t e r i a l l y  changed t h e  
agreement; and, f i n a l l y ,  by f a i l i n g  t o  pay the  down 
payment o r  t o  come t o  Montana t o  r e so lve  mat ters  on 
o r  be fo re  January 5 ,  1973." 

On appeal ,  t h e  c o n t r o l l i n g  i s s u e s  a r e :  

(1) Was t h e  buy-se l l  agreement a  binding and enforceable  

c o n t r a c t ?  

(2) I f  s o ,  does t h e  purchaser ' s  breach prevent recovery? 

(3) Was t h e  buy-se l l  agreement abandoned by t h e  purchaser? 

The r e a l t o r  involved i n  t h i s  t r a n s a c t i o n  was t h e  agent  of 

s e l l e r s .  H i s  agency i s  express  and contained i n  t h e  c o n t r a c t  

document. H i s  a u t h o r i t y  t o  d isburse  funds i s  express ly  given and 

he would have apparent a u t h o r i t y  t o  r ece ive  t h e  purchase p r i c e .  

1 2  Am J u r  2d Brokers $81, p. 833. His agency express ly  went beyond 

t h e  mere a c t  of f ind ing  a  purchaser.  This  agency had n o t  been 

revoked o r  expired during t h e  times p e r t i n e n t  t o  t h i s  matter .  

H i s  agency s t a t u s  was n o t  questioned i n  the  record.  

S e l l e r s  c i t e  Dineen v. Sul l ivan ,  123 Mont. 195, 213 P.2d 241, 

a s  p r i n c i p a l  a u t h o r i t y  i n  support  of t h e i r  argument t h a t  t h e  n i n e  

e s s e n t i a l  elements i n  Dineen t h a t  were no t  included i n  t h e  memorandum 

i n  t h a t  case ,  c o n s t i t u t e d  some kind of guide a s  t o  t h e  requirements 

necessary t o  have an enforceable  memorandum. They ask  t h i s  Court 

t o  make t h e s e  comparisons wi th  t h e  buy-se l l  agreement i n  t h e  i n s t a n t  

case  and somehow use t h e  proposed c o n t r a c t  f o r  deed h e r e  a s  a 

c o n t r o l  re ference .  

S e l l e r s  have misread Dineen and t h e  holding t h e r e i n .  Dineen 

i s  d i s t ingu i shab le  i n  s e v e r a l  r e spec t s .  It involved an admit tedly 

bland agreement t o  s e l l  and purchase r e a l  property which contained 

an agreement t o  e n t e r  i n t o  a  formal c o n t r a c t  conta in ing  t h e  terms 

agreed upon by t h e  p a r t i e s  and designated an a t t o r n e y  t o  prepare t h e  

formal c o n t r a c t  document. 



In  Dineen the  amended complaint plead e i g h t  e s s e n t i a l  elements 

of  t h e  o r a l  agreement t h a t  were reduced t o  w r i t i n g  and contained i n  

t h e  memorandum. I n  t h e  complaint i n  Dineen p l a i n t i f f  plead n ine  

e s s e n t i a l  elements o r a l l y  agreed upon but  n o t  contained i n  t h e  

memorandum agreement. The t r i a l  cour t  sus ta ined  a "demurrer" t o  

t h e  complaint and i t s  judgment was appealed. This Court merely 

reviewed t h e  law of c o n t r a c t s  i n  Wi l l i s ton  on Contracts  2d Ed.; 

s p e c i f i c  performance contained i n  Pomeroy's Work Spec i f i c  Perform- 

ance of Contrac ts ,  3rd Ed.; Restatement of t h e  Law of  Contrac ts ;  

and case  a u t h o r i t y .  It then concluded t h a t  every w r i t t e n  c o n t r a c t  

presupposed a p r i o r  ve rba l  agreement, t h e  w r i t i n g  i s  t h e  evidence 

of t h a t  agreement and must conta in  t h e  e s s e n t i a l  executory o r a l  

agreements of the  p a r t i e s  o r  i t  w i l l  n o t  be enforced. The Court 

held t h a t  t h e  complaint on i t s  face  demonstrated t h e  memorandum did  

no t  conta in  a l l  of t h e  p a r t i e s '  e s s e n t i a l  ve rba l  agreements there-  

f o r e  t h e  complaint was d e f e c t i v e  on i t s  f a c e  and sub jec t  t o  demurrer. 

The Court sus ta ined  t h e  judgment of t h e  t r i a l  cour t  and i n  essence 

the  cause was dismissed. 

The agreements of t h e  p a r t i e s  contained i n  o r  l e f t  out  of t h e  

memorandum i n  Dineen were never discussed i n  t h e  context  of r equ i re -  

ments t o  c o n s t i t u t e  a v a l i d  o r  an enforceable  c o n t r a c t  i n  s p e c i f i c  

performance. The quest ion t h e r e  decided was ---Did i t  conta in  the  

e s s e n t i a l  elements of t h e  ve rba l  agreements of t h e  p a r t i e s  i n  t h a t  

case?  

On t h i s  point  i n  t h e  i n s t a n t  case ,  s e l l e r s  i n  t h e i r  answer and 

counterclaim did  n o t  plead t h i s  defense t o  t h e  buy-se l l  agreement. 

They plead bad f a i t h  and fraud i n  t h e  November 1972 tender .  They 

considered t h e  agreement terminated,  and "did e n t e r  i n t o  new negot ia -  

t i o n s  f o r  t h e  s a l e  of t h e  same property * Jc *. ' '(Emphasis ours ) .  

~ h e ' h e w  negot ia t ions"  r e f e r  t o  t h e  c o n t r a c t  f o r  deed negot ia -  

t i o n s .  They a l l e g e  they  d i d  n o t  s ign  t h e  c o n t r a c t  f o r  deed because 

i t  contained a f i v e  a c r e  r e l e a s e  no t  agreed t o  by t h e  s e l l e r s .  Sub- 



sequent ly s e l l e r s  t r i e d  t h e i r  case on t h e  same theory.  It would be 

somewhat d i f f i c u l t  on appeal  t o  adopt t h e  r a t i o n a l e  of Dineen, even 

ii permitted under Rule 8 ( c ) ,  M.R.Civ.P. 

: A much b e t t e r  reasoned case  f o r  t h e  propos i t ion  we 

must face t o  determine i f  t h e  buy-se l l  agreement i n  t h i s  cause i s  

an enforceable  con t rac t  i s  Steen v. Rustad, 132 Mont. 96 ,  106, 

313 P.2d 1014, c i t e d  by both p a r t i e s .  

Steen concerns a  l e a s e  with opt ion  t o  buy conta in ing  two 

plans of payment, one f o r  r e n t  and t h e  o t h e r  f o r  down payment t o  

e x e r c i s e  an opt ion t o  purchase. I f  t h e  down payment plan was 

se lec ted  a  c o n t r a c t  would be drawn a t  t h a t  time and conta in  t h e  

terms s t a t d i n  t h e  memorandum i n  t h e  lease-opt ion agreement. Those 

terms were i n  l e s s  d e t a i l  than those contained i n  t h e  buy-se l l  

agreement under cons idera t ion  here.  The Court i n  Steen f i r s t  

draws t h e  d i s t i n c t i o n  t h a t  t o  be enforced i n  equ i ty  a  c o n t r a c t  

must be one wherein t h e  p a r t i e s  intend t o  s e t  down t h e  e s s e n t i a l  

elements of a  con t rac t  f o r  t h e  purchase and s a l e  of r e a l t y  and no t  

a c o n t r a c t  t o  agree on these  terms i n  t h e  fu tu re .  Then, assuming 

i t  i s  intended t o  be a  binding c o n t r a c t  and a  more formal agreement 

i s  contemplated i n  t h e  f u t u r e ,  equ i ty  w i l l  g ran t  s p e c i f i c  perform- 

ance of t h e  l e s s  formal instrument .  The Court then went on t o  say: 

"* * * It i s  of course w e l l - s e t t l e d  t h a t  a  c o n t r a c t  
t o  be  s p e c i f i c a l l y  enforceable  must be complete and 
c e r t a i n  i n  a l l  e s s e n t i a l  matters  included wi th in  i t s  
scope. Nothing ,must be l e f t  t o  conjec ture  o r  surmise,  
o r  be so  vague a s  t o  make i t  impossible f o r  t h e  c o u r t  
t o  glean t h e  i n t e n t  of  t h e  p a r t i e s  from t h e  instrument ,  
o r  t h e  a c t s  sought t o  be enforced. [ C i t a t i o n s ]  

"It i s  equal ly  w e l l - s e t t l e d  t h a t  abso lu te  c e r t a i n t y  and 
completeness i n  every d e t a i l  i s  no t  a  p r e r e q u i s i t e  of 
s p e c i f i c  performance, only reasonable c e r t a i n t y  and 
completeness being requi red .  Those mat ters  which a r e  
merely subs id ia ry ,  c o l l a t e r a l ,  o r  which go t o  t h e  per- 
formance of t h e  c o n t r a c t  a r e  n o t  e s s e n t i a l ,  and t h e r e f o r e  
need no t  be expressed i n  t h e  informal  agreement. [ C i t a t i o n s ]  

" f c  9; *The defendant s t r e s s e d  t h e  f a c t  t h e r e  was no mention 
of t axes ,  i n t e r e s t ,  s e c u r i t y ,  acreage t o  be p lanted  o r  time 
of performance. However t h e r e  a r e  many cases  holding t h a t  
t h e s e  a r e  a11 c o l l a t e r a l  mat te rs  which a r e  no t  e s s e n t i a l  
t o  t h e  v a l i d i t y  of t h e  c o n t r a c t .  [C i t a t ions ]"  (Emphasis ours ) .  



A c l o s e  examination of the  buy-se l l  agreement involved here  

r e v e a l s  by i t s  terms, t h a t  a l l  of t h e  agreed provis ions  a r e  con- 

t a ined  t h e r e i n .  The conduct of t h e  p a r t i e s ,  t h e  admissions i n  

t h e  pleadings,  t h e  t r i a l  record ,  and t h e  f a c t  t h e  agreement was 

prepared by t h e  s e l l e r s '  agent  leaves  no doubt t h a t  i t  contained 

che o r a l  agreements of t h e  p a r t i e s  and i s  complete and c e r t a i n  i n  

all e s s e n t i a l  mat te rs ,  a s  requi red  under Montana law, and i s  there-  

f o r e  enforceable  by s p e c i f i c  performance. 

I s sues  2 and 3 concern a l l eged  abandonment by t h e  purchaser and 

~ u r c h a s e r ' s  a l l eged  breach i n  so f a r  a s  i t  would prevent recovery 

based on no t  having made f i n a l  payment on o r  before  January 5 ,  1973, 

"time being t h e  essence of t h e  contract1 ' ,  

Reviewing t h e  conduct of the  p a r t i e s :  keeping i n  mind t h a t  

purchaser had a problem l i q u i d a t i n g  h i s  bus iness  and s e l l i n g  h i s  

home i n  C a l i f o r n i a ,  t h a t  purchaser promptly proceeded t o  do s o  a f t e r  

execution of t h e  buy-se l l  agreement, H e  came back t o  Montana i n  

November 1972 and was l e d  t o  be l i eve  t h a t  t h e s e  nego t i a t ions  would 

lead  t o  a more formal c o n t r a c t  f o r  deed. A t  t h a t  time purchaser 

o f fe red  t o  pay the  e n t i r e  $14,000 but  consented t o  another  d a t e  t o  

accommodate s e l l e r s .  It was conceded a t  t r i a l  t h a t  purchaser had 

the  a b i l i t y  t o  pay. Purchaser re turned  t o  Ca l i fo rn ia  and executed 

t h e r e  t h e  new c o n t r a c t  when i t  was presented. Purchaser was then 

advised t h e  s e l l e r s  re fused  t o  e n t e r  i n t o  t h e  c o n t r a c t  f o r  deed 

based on t h e  f i v e  a c r e  r e l e a s e  provis ion.  S e l l e r s 1  agent assured  

purchaser t h e  con t rac t  could be and would be amended, and an agree- 

ment would be reached, Therea f t e r ,  purchaser was pressed t o  make 

t h e  $14,000 payment due under t h e  only c o n t r a c t  he had, the  buy-se l l  

agreement. Purchaser complained he had no t i t l e  assurance and was 

somewhat l ee ry .  He decided t o  come t o  Montana with a new t r u c k ,  

purchased f o r  t h e  ranch opera t ion  and loaded with f u r n i t u r e ,  t o  

personal ly  c l o s e  t h e  dea l .  A l l  p a r t i e s  knew purchaser was enroute  

and purchaser was never advised no t  t o  proceed, o r  t h a t  t h e  c o n t r a c t  

was considered cancel led  by s e l l e r s .  



There i s  a  d i spu te  a s  t o  what was s a i d  a t  the  ranch t h e  day 

the  ~ a r t i e s  met t h e r e ,  but  they continued t o  n e g o t i a t e  t h e  same ~ 

evening on t h e  con t rac t  f o r  deed. Purchaser had a l r e a y  tendered 

t h e  $14,000 c a s h i e r ' s  check t o  r e a l t o r  and i t  was accepted by him. 

No i n s t r u c t i o n s  t o  r e t u r n  t h e  money were given r e a l t o r  by s e l l e r s  

u n t i l  purchaser had re turned  t o  Ca l i fo rn ia .  

There i s  no evidence i n  t h e  record  t h a t  purchaser ever  i n -  

tended t o  abandon t h e  c o n t r a c t  nor f o r  t h a t  matter  t h e  s e l l e r s .  

S e l l e r s  kept  press ing  f o r  payment which r e s u l t e d  i n  br inging  pur- 

chaser  t o  Montana, again.  The record r e v e a l s  r e a l t o r  had d i f f i -  

c u l t y  wi th  s e l l e r s  when s e l l e r s  were asked t o  produce merchantable 

t i t l e  evidence. A s  a  mat te r  of f a c t ,  n e i t h e r  s e l l e r s  nor  t h e i r  

agent ever  produced evidence of good t i t l e  f o r  purchaser ,  even 

though t h e  c o n t r a c t  requi red  s e l l e r s  t o  f u r n i s h  such evidence. 

Considering purchaser 's  change of p o s i t i o n  t o  h i s  de t r iment ,  

and cons tant  urging and assurances given by s e l l e r s '  agent  and 

s e l l e r s '  f a i l u r e  t o  adv i se  purchaser t o  t h e  con t ra ry  o r  put  pur- 

chaser on n o t i c e ,  s e l l e r s  would be estopped no t  t o  comply wi th  t h e  

c o n t r a c t .  This  would be p a r t i c u l a r l y  t r u e  a f t e r  accept ing  payment. 

17 Am J u r  2d, Contracts  $ 9. 

So f a r  a s  t h e  l a t e  payment i s  concerned Brown v. G r i f f i n ,  150 

Mont. 498, 505, 436 P.2d 695, examined a c o n t r a c t  wi th  t h e  i d e n t i c a l  

wording on fu rn i sh ing  of t i t l e  by t h e  s e l l e r  and t h e  i d e n t i c a l  

language "Time i s  of t h e  essence". It f u r t h e r  concerned making of 

a  f i n a l  payment under t h e  buy-se l l  agreement. It i s  i d e n t i c a l  t o  

t h e  i n s t a n t  case  i n s o f a r  a s  language i s  concerned. I n  Brown 

t h e  Court explained t h a t  under a  c o n t r a c t  which does n o t  express ly  

provide f o r  t h e  time of  performance of s e l l e r s '  agreement t o  f u r n i s h  

an a b s t r a c t  o r  t i t l e  insurance,  a  reasonable t i m e  w i l l  be implied.  

The Court then s a i d :  

"9: * 9: What i s  a  reasonable time i n  a  given case  
depends upon t h e  t o t a l i t y  of t h e  surrounding c i r -  
cumstances. A s  a  genera l  r u l e  a  c o n t r a c t  t h a t  an 
a b s t r a c t  showing merchantable t i t l e  s h a l l  be f u r -  
nished without spec i fy ing  a  p a r t i c u l a r  time i s  con- 
s t rued  t o  r e q u i r e  such a b s t r a c t  a s  a  condi t ion  prece- 
dent  t o  any l i a b i l i t y  of t h e  purchaser t o  pay f o r  the  
property.  (55 Am.Jur., Vendor & Purchaser,  5 293, p. 
732, and 310, p. 742; 91 C.J.S. Vendor & Purchaser,  
5 100 (b) (1) , pp. 990,991. )* * *". 



A t o t a l i t y  of the  surrounding circumstances i n  t h e  i n s t a n t  

case  would be open t o  no o t h e r  suggestion than t h e  l a t e  payment 

was excused under Brown, a s i d e  from a waiver of l a t e  payment by 

acceptance of t h e  payment by t h e  s e l l e r s '  agent.  

Therefore,  with a f ind ing  of an enforceable  buy-se l l  agree- 

ment, never abandoned, and l a t e  payment excused, t h e  judgment of 

t h e  t r i a l  cour t  i s  reversed and t h e  buy-se l l  agreement i s  ordered 

enforced by a decree of s p e c i f i c  performance. 

The con t rac t  f o r  deed was never agreed upon o r  executed and it  

i s  of  no fo rce  o r  e f f e c t .  

The cause i s  remanded t o  t h e  d i s t r i c t  c o u r t  f o r  f u r t h e r  pro- 

ceedings n o t  i n c o n s i s t e n t  wi th  t h i s  opinion. 

J u s t i c e  

We Concur: 

4" -- - > ,  ---------------.---------------- ' 

Chief J u s t i c e  

U ;  --- , -ciL-Crr---r-rk-L, ' - ----*------  I 

J u s t i c e s .  


