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M r .  J u s t i c e  Wesley C a s t l e s  d e l i v e r e d  t h e  Opinion of t h e  Cour t .  

Th i s  i s  an  appea l  by t h e  Montana Department of Revenue 

from a  judgment of t h e  d i s t r i c t  c o u r t ,  Lewis and Clark  County, 

r e v e r s i n g  o r d e r s  of t h e  Montana Department of Revenue and t h e  

S t a t e  Tax Appeal Board. 

This  ma t t e r  was t r i e d  on an  agreed s ta tement  of f a c t s .  

P l a i n t i f f s  a r e  s e v e r a l  sav ings  and loan  a s s o c i a t i o n s  l o c a t e d  i n  

Montana. I n  t h e i r  1972 Montana c o r p o r a t i o n  l i c e n s e  t a x  r e t u r n s ,  

t hey  deducted from t h e i r  g r o s s  incomes t h e  bad d e b t  r e s e r v e  

au tho r i zed  by s e c t i o n s  166 and 593, T i t l e  26, United S t a t e s  Code. 

A t  t h e  same t ime,  t hey  f i l e d  amended r e t u r n s  f o r  t a x  y e a r s  1967 

through 1971, i n  which t h e y  a l s o  claimed t h e  bad d e b t  r e s e r v e  

deduc t ion .  The Department of Revenue does  n o t  q u e s t i o n  t h e  amount 

of t h e  bad d e b t  r e s e r v e  deduc t ion  claimed and admits  p l a i n t i f f s  

a r e  e n t i t l e d  t o  u se  such a  deduc t ion  i n  computing t h e i r  f e d e r a l  

income t a x  r e t u r n s .  

The Department of Revenue d i sa l lowed t h e  bad d e b t  r e s e r v e  

deduc t ion  f o r  a l l  t a x  y e a r s  i n  which it w a s  claimed. P l a i n t i f f s  

p e r f e c t e d  a t ime ly  appea l  t o  t h e  S t a t e  Tax Appeal Board which, 

a f t e r  hea r ing ,  found i n  favor  of t h e  Department. P l a i n t i f f s  ap- 

pealed t h a t  r u l i n g  t o  t h e  d i s t r i c t  c o u r t  which e n t e r e d  judgment 

f o r  t h e  p l a i n t i f f s ,  From t h a t  judgment, t h e  Department of Rev- 

enue b r i n g s  t h i s  appea l .  

I n  l i g h t  of our  t r ea tmen t  of t h i s  appea l ,  w e  need d i s c u s s  

b u t  one of  t h e  i s s u e s  r a i s e d  by a p p e l l a n t :  Whether, i n  computing 

t h e i r  Montana c o r p o r a t i o n  l i c e n s e  t a x e s  f o r  t a x a b l e  y e a r s  p r i o r  

t o  1973, Montana sav ings  and loan  a s s o c i a t i o n s  may deduct  t h e  bad 

d e b t  r e s e r v e  au tho r i zed  f o r  such a s s o c i a t i o n s  by s e c t i o n s  166 and 

593, T i t l e  26, U.S.C.? 

During t h e  t a x  y e a r s  i n  q u e s t i o n ,  s e c t i o n  84-1504(2),  R.C.M. 



1947, de f ined  g r o s s  and n e t  income a s :  

"The t e r n  g r o s s  income means t h e  income from a l l  
sou rces  w i th in  t h e  s t a t e  of Montana recognized 
i n  t h e  de t e rmina t ion  of  t h e  c o r p o r a t i o n ' s  f e d e r a l  
income t a x  l i a b i l i t y ;  but  s h a l l  i n c l u d e  i n t e r e s t  
exempt from f e d e r a l  income t a x .  The t e r m  ' n e t  
income' means t h e  g r o s s  income of t h e  c o r p o r a t i o n  
less t h e  a l lowable  deduc t ions .  However, t h e  de f -  
i n i t i o n s  of g r o s s  income and n e t  income s e t  f o r t h  
i n  t h i s  s e c t i o n  s h a l l  no t  be cons t rued  a s  al low- 
i n g  t h e  deduc t ions  s e t  f o r t h  i n  s e c t i o n  243 of 
t h e  Fede ra l  I n t e r n a l  Revenue Code * * * " 0  

This  Court  r e c e n t l y  cons t rued  t h a t  language i n  Lazy J D  

C a t t l e  Co. v .  S t a t e  Board of ~ q u a l i z a t i o n ,  161 Mont. 4 0 ,  45, 

504 P.2d 287, wherein we s t a t e d :  

"Thus t h i s  Court  has  c o n s i s t e n t l y  he ld  t h a t  t h e  
d e f i n i t i o n  of  g r o s s  income and n e t  income f o r  s t a t e  
c o r p o r a t i o n  l i c e n s e  t a x  purposes  i s  dependent upon 
and i n c o r p o r a t e s  by r e f e r e n c e  t h e  p r o v i s i o n s  of t h e  
Fede ra l  I n t e r n a l  Revenue Code except  a s  e x p r e s s l y  
provided o the rwi se ,  a s  i n  t h e  c a s e  of t h e  exempt 
i n t e r e s t  exc lus ion  and t h e  d iv idend  deduc t ion ."  

Sec t ion  84-1502, R.C.M. 1947, r e a d s ,  i n  p e r t i n e n t  p a r t :  

" I n  computing t h e  n e t  income t h e  fo l lowing  deduc t ions  
s h a l l  be al lowed from t h e  g r o s s  income r ece ived  by 
such c o r p o r a t i o n  w i t h i n  t h e  yea r  from a l l  sou rces :  
I t * * *  

'I 2. A l l  l o s s e s  a c t u a l l y  s u s t a i n e d  and 
charged o f f  w i th in  t h e  year  and n o t  compensated by 
in su rance  o r  o the rwi se  * * *" .  

Although s e c t i o n s  1 6 6  and 593 of t h e  Fede ra l  I n t e r n a l  

Revenue Code a u t h o r i z e  a deduc t ion  from g r o s s  income f o r  a  r e s e r v e  

f o r  bad d e b t s ,  t h e  i s s u e ,  more narrowly s t a t e d ,  becomes whether 

ou r  Montana Corporat ion License  Tax s t a t u t e s  have "expres s ly  

provided otherwise'" we hold t h a t  s e c t i o n  84-1502 (2)  , R.C.M. 

1947, has  e x p r e s s l y  provided o therwise  and respondents  may no t  

deduct  t h e  bad d e b t  r e s e r v e  deduc t ion ,  au tho r i zed  by t h e  Fede ra l  

I n t e r n a l  Revenue Code, i n  computing t h e i r  Montana c o r p o r a t i o n  

l i c e n s e  t a x e s  f o r  t a x a b l e  y e a r s  p r i o r  t o  1973. 

While it i s  t r u e  t h e  Fede ra l  I n t e r n a l  Revenue Code has  

broken t h e  l o s s  p r o v i s i o n s  i n t o  two s e p a r a t e  s e c t i o n s ,  s e c t i o n  

165 f o r  c a s u a l t y  l o s s e s  and s e c t i o n  166 f o r  bad d e b t s ,  it does  



no t  n e c e s s a r i l y  fo l low t h a t  Montana's s e c t i o n  84-1502(2) r e f e r s  

s o l e l y  t o  c a s u a l t y  l o s s e s  and no t  t o  bad d e b t s .  A c l e a r  r ead ing  

of t h e  words " A l l  l o s s e s "  has  t h e  p l a i n  and obvious meaning t h a t  

a l l  l o s s e s ,  i nc lud ing  bad d e b t s ,  a r e  t o  be deducted under t h i s  

s e c t i o n  of  Montana's code. A bad d e b t  i s  a " l o s s " .  

The predecessor  of s e c t i o n  84-1502(2) was enac ted  by 

our  l e g i s l a t u r e  i n  1917. Sec t ion  2 ,  Chapter  79,  Laws of 1917. 

I t  w a s  l i f t e d  a lmost  verba t im from Sec.  12 (a )  of t h e  F e d e r a l  

Revenue Act of 1916, 39 S t a t .  767, which r e a d :  

" I n  t h e  c a s e  of  a c o r p o r a t i o n  * * * such n e t  income 
s h a l l  be a s c e r t a i n e d  by deduc t ing  from t h e  g r o s s  
amount of i t s  income r ece ived  w i t h i n  t h e  yea r  
from a l l  sources--- 

"Second. A l l  l o s s e s  a c t u a l l y  s u s t a i n e d  and 
charged o f f  w i t h i n  t h e  yea r  and n o t  compensated 
by in su rance  o r  o therwise  * * *." 

The p r o v i s i o n s  r e l a t i n g  t o  c o r p o r a t e  deduc t ions  d i d  n o t  s p e c i f i -  

c a l l y  mention bad d e b t s ,  a s  such,  u n t i l  a s e p a r a t e  bad d e b t  pro- 

v i s i o n  w a s  added a s  Sec. 234(a)  of t h e  Fede ra l  Eevenue Act of 

1918, 4 0  S t a t .  1077. While t h e  Revenue A c t  of  1916 d i d  no t  spec- 

i f i c a l l y  mention bad d e b t s  a s  being d e d u c t i b l e ,  t h e  r e g u l a t i o n s  

promulgated pursuant  t h e r e t o  d i d  recognize  t h e i r  d e d u c t i b i l i t y .  

A r t .  151 of Regula t ions  No. 33, Revised,  20 Treasury Decis ions  

I n t e r n a l  Revenue 126,  199, s t a t e s :  

"Bad Debts.--Losses which may be p rope r ly  deducted 
from g r o s s  income on account  of  bad d e b t s  o r  
d o u b t f u l  accounts  a r e  t h o s e  l o s s e s  which have 
been d e f i n i t e l y  a s c e r t a i n e d  t o  have occur red  and 
which were charged o f f  du r ing  t h e  yea r  f o r  which 
t h e  r e t u r n  i s  made." 

While Regula t ions  No. 33, Revised, w a s  promulgated on January 2 ,  

1918, fol lowing t h e  enactment of t h e  predecessor  of o u r  s e c t i o n  

84-1502 ( 2 )  , R.C.M. 1947, a  s imilar  i n t e r p r e t a t i o n  of Sec.  I1 G (b )  

of t h e  Fede ra l  Revenue Act of 1913, 38 S t a t .  172,  can be found 

i n  A r t i c l e  125 of  Regula t ions  No. 33, 16 Treasury Dec is ions  I n t e r n a l  



Revenue, T.D. No. 1944. 

Thus, no t  on ly  t h e  p l a i n  meaning of t h e  words "All  

l o s s e s " ,  bu t  a l s o  t h e  i n t e r p r e t a t i o n  given t o  t h e  f e d e r a l  s t a t -  i 

u t e ,  from whence ou r  s t a t u t e  was drawn, i n d i c a t e s  t h a t  bad 

d e b t s  a r e  d e d u c t i b l e  under s e c t i o n  84-1502(2) .  I n  a l lowing  f o r  

a  deduc t ion  f o r  bad d e b t s ,  t h e  l e g i s l a t u r e  has provided a  spec- 

i f i c  method f o r  deduc t ing  t h e  bad d e b t s  which must be fol lowed:  

Bad d e b t s  a r e  d e d u c t i b l e  on ly  when " a c t u a l l y  s u s t a i n e d  and 

charged o f f  w i t h i n  t h e  yea r " .  Where t h e  Montana code has  a t -  

tempted t o  s p e c i f i c a l l y  d e a l  wi th  a  p a r t i c u l a r  deduc t ion ,  i n  t h i s  

c a s e  bad d e b t s ,  t hen  t h e  p r o v i s i o n s  of t h e  Montana code govern,  

t o  t h e  exc lus ion  of methods permi t ted  by t h e  Fede ra l  I n t e r n a l  

Revenue Code, i n  t h i s  c a s e  deduc t ion  by t h e  r e s e r v e  method. 

Respondents nex t  contend t h a t  s e c t i o n  84-1502(2),  R.C.M. 

1947, does  n o t  l i m i t  a l l  d e d u c t i b l e  l o s s e s  t o  t h o s e  a c t u a l l y  sus-  

t a i n e d  du r ing  t h e  t a x a b l e  yea r  because i n  Lazy J D  C a t t l e  Co. 

t h i s  Court  permi t ted  t h e  taxpayer  t o  c a r r y  forward and c a r r y  

back " l o s s e s "  pursuant  t o  t h e  n e t  o p e r a t i n g  l o s s  deduc t ion  al low- 

ed  by s e c t i o n  172 of t h e  Fede ra l  I n t e r n a l  Revenue Code. The n e t  

o p e r a t i n g  l o s s  deduc t ion  is  a  d i f f e r e n t  concept .  It  i s  n o t  a  

" l o s s " .  The term " n e t  o p e r a t i n g  l o s s "  means t h e  excess  of a l l  - 
t h e  deduc t ions  al lowed by Chapter  1 of S u b t i t l e  A of t h e  Fede ra l  

I n t e r n a l  Revenue Code over  t h e  g r o s s  income. That amount can 

e i t h e r  be  c a r r i e d  back o r  c a r r i e d  forward accord ing  t o  t h e  pro- 

v i s i o n s  of  t h e  s t a t u t e .  But, an i n d i v i d u a l  bad d e b t  l o s s  may 

n o t  be c a r r i e d  back o r  forward independent ly  i n  and of i t s e l f .  

Pursuant  t o  s e c t i o n  84-1502(2),  it must be deducted i n  t h e  yea r  

" a c t u a l l y  s u s t a i n e d  and charged o f f " .  I n  o t h e r  words, i n  com- 

pu t ing  t h e  n e t  o p e r a t i n g  l o s s  f o r  any g iven  year  t h e  bad d e b t  

l o s s e s  u t i l i z e d  i n  t h e  computation would be on ly  t h o s e  " a c t u a l l y  

s u s t a i n e d  and charged o f f  w i th in  t h e  y e a r " .  



The judgment of  t h e  d i s t r i c t  c o u r t  i s  r eve r sed .  

W e  concur :  

L 
- r , .  cJ 

\ -  

M r .  Chief J u s t i c e  James T .  
Har r i son .  


