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M r .  Chief J u s t i c e  James T .  Har r i son  d e l i v e r e d  t h e  Opinion of 
t h e  Court .  

This  i s  an appea l  from a judgment f o r  p l a i n t i f f  en t e red  

i n  t h e  d i s t r i c t  c o u r t ,  G a l l a t i n  County, fo l lowing  a j u r y  v e r d i c t ,  

i n  t h e  sum of $ 6 , 8 4 0 ,  and d e n i a l  of a motion f o r  new t r i a l .  

M r s .  Rosa J. Will iams,  wi fe  of p l a i n t i f f  D .  M .  Wil l iams,  

t e s t i f i e d  t h a t  on J u l y  1 9 ,  1973, she  w a s  a t  t h e i r  r u r a l  home when 

she  saw a man coming up t h e  walk. There was ano the r  man i n  a c a r  

who d i d  n o t  g e t  o u t .  The man t o l d  M r s .  W i l l i a m s  t h a t  he heard 

they  had been having some bad e l e c t r i c a l  s torms and t h a t  he was 

wi th  a l i g h t e n i n g  rod company; t h a t  he heard she  had been having 

a l i t t l e  t r o u b l e  w i th  t h e  l i g h t e n i n g  rod and wanted t o  t a l k  t o  

him. H e  adv ised  her  t h a t  she  needed a new clamp on t h e  l i g h t e n -  

i n g  rod and she  au tho r i zed  him t o  p u t  it on. 

M r s .  Williams f u r t h e r  t e s t i f i e d  t h e  man t a l k e d  f a s t  and 

moved f a s t ,  moved h i s  f e e t  a l i t t l e ,  and kep t  edging o f f  a s  she  

t a l k e d  t o  him, which she cons idered  unusual .  The man advised  her  

t h e  clamp would be $1.26 and t h a t  he had t o  have a check s o  he 

could mai l  it i n  t o  t h e  company. She secured  her check book and 

a pen. The man s a i d  he would f i l l  i n  t h e  check f o r  he r  and she  

gave him t h e  check book. H e  f i l l e d  it i n  by w r i t i n g  $1.26 i n  f i g -  

u r e s  and i n  longhand, p u t t i n g  a d a t e  on it. H e  adv ised  her  t h a t  

he  would stamp t h e  check wi th  t h e  company stamp. She looked t h e  

check over  and it looked a l r i g h t  t o  h e r ,  a l though  it was no t  as 

she  would have w r i t t e n  it. The check was w r i t t e n  s o  t h a t  t h e  

f i g u r e s  were s o  f a r  t o  t h e  r i g h t  hand s i d e  t h a t  t h e r e  was ample 

space t o  w r i t e  t h e  a d d i t i o n a l  f i g u r e s  6 8 4  t o  t h e  l e f t  wi thout  any 

appearance of change. The words were w r i t t e n  on t h e  lower l i n e  

s o  c l o s e  t o  t h e  word "Do l l a r s "  t h a t  t h e r e  was ample space  t o  

w r i t e  "Six  thousand e i g h t  hundred f o r t y "  ahead of it wi thout  any 

appearance of  a l t e r a t i o n .  

On cross-examinat ion,  M r s .  Will iams t e s t i f i e d  t h e  i n d i v i d u a l  



d i d  no t  i n t roduce  h imse l f ;  d i d  n o t  g i v e  he r  a  bus ines s  c a r d  o r  

any th ing  t o  i d e n t i f y  him; she  d i d  n o t  check t h e  work be fo re  

paying;  s h e  gave t h e  man he r  e n t i r e  check book; and,  he f i l l e d  

o u t  t h e  check whi le  it was i n  t h e  check book. 

The te l le r  who cashed t h e  check a t  defendant  Montana 

Nat iona l  Bank, where p l a i n t i f f  had an  account ,  and wi th  i t s  

predecessor  s i n c e  about  1918 o r  1919, t e s t i f i e d  t h a t  she  went t o  

t h e  j ou rna l  and checked t h e  funds  t o  s e e  i f  t h e r e  was enough 

money i n  t h e  account .  She a l s o  checked t h e  p e r s o n ' s  s i g n a t u r e  

t o  see i f  t h e  s i g n a t u r e  on t h e  check and on t h e  s i g n a t u r e  c a r d  

a t  t h e  bank were t h e  same; t hey  were, s o  she  cashed t h e  check.  

Other w i tnes ses  t e s t i f i e d  a s  t o  t h e  u s u a l  and r ea sonab le  com- 

merc i a l  s t anda rds  e x i s t i n g  i n  t h e  defendant  bank and o t h e r  banks 

i n  Bozeman. 

James Jordan ,  a  deputy s h e r i f f ,  t e s t i f i e d  and i d e n t i -  

f i e d  a  photographic  copy of one s h e e t  of an  A p r i l  1 9 ,  1973, bank 

p r o t e c t i o n  b u l l e t i n .  This  w i tnes s  f u r t h e r  t e s t i f i e d  M r .  Bruce 

E l l i s ,  p r e s i d e n t  of t h e  bank, had informed t h e  c i ty -county  de- 

t e c t i v e  team t h a t  t h e  method of o p e r a t i o n  used he re  was desc r ibed  

i n  t h e  A p r i l  1973, bank p r o t e c t i o n  b u l l e t i n .  He f u r t h e r  t es t i -  

f i e d  t h a t  E l l i s  d i d  no t  have a  copy of t h e  b u l l e t i n  i n  q u e s t i o n  

and suggested checking wi th  o t h e r  banks. Although t h i s  w i tnes s  

t e s t i f i e d  t h a t  t h e  o r i g i n a l  b u l l e t i n  from which t h e  copy was 

made was n o t  c i r c u l a t e d  i n  t h e  Montana Nat iona l  Bank t o  h i s  

knowledge, over d e f e n d a n t ' s  o b j e c t i o n  t h e  c o u r t  admit ted t h e  

e x h i b i t  i n t o  evidence.  On cross-examinat ion Jordan t e s t i f i e d  

t h a t  it was one of h i s  d e t e c t i v e  p a r t n e r s ,  who f i r s t  brought up 

t h e  b u l l e t i n  ma t t e r  t o  M r .  E l l i s .  

A t  t h e  conc lus ion  of p l a i n t i f f ' s  c a s e ,  defendant  moved 

f o r  a d i r e c t e d  v e r d i c t  and d i s m i s s a l  of t h e  c a s e  which was den ied .  

Bruce E l l i s  t e s t i f i e d  i n  d e f e n d a n t t s  c a s e  t h a t  he knew 



o f f i c e r  Ron Green and he had m e t  ano the r  o f f i c e r ,  whom he 

presumed w a s  Jordan.  These o f f i c e r s  were conduct ing an  i n -  

v e s t i g a t i o n  and they  mentioned t o  E l l i s  t h a t  t hey  found t h e r e  

were o t h e r  occur rences  s i m i l a r  t o  t h i s  s i t u a t i o n  which had 

developed i n  t h e  s t a t e  and they  w e r e  informed t h e r e  was some 

k ind  of a  n o t i c e  on t h i s  i n d i v i d u a l  i n  a bankers '  b u l l e t i n .  

E l l i s  s t a t e d  t h e  o f f i c e r s  wanted t h e  A p r i l  1973 bank. p r o t e c t i o n  

b u l l e t i n ,  bu t  he was unable  t o  f i n d  it i n  t h e  bank and s o  ad- 

v i s e d  t h e  o f f i c e r s .  He f u r t h e r  t e s t i f i e d  he had no r e c o l l e c t i o n  

of ever  s ee ing  t h a t  p a r t i c u l a r  b u l l e t i n  and t h a t  i f  a  b u l l e t i n  

of t h a t  t ype  comes t o  t h e  bank, it i s  depos i t ed  on h i s  desk ,  

he reviews it, and pas ses  it on t o  t h e  o t h e r  o f f i c e r s  and it 

goes on from t h e r e .  

Upon t h i s  appea l  defendant  p r e s e n t s  t h e s e  i s s u e s :  

(1) Was t h e  p l a i n t i f f  n e g l i g e n t  i n  t h e  manner i n  which 

t h e  check was executed? 

( 2 )  Did such neg l igence  c o n t r i b u t e  a s  a  proximate cause  

t o  t h e  i n j u r y  a l l e g e d l y  s u f f e r e d  by t h e  p l a i n t i f f ?  

( 3 )  Was t h e  evidence s u f f i c i e n t  t o  war ran t  t h e  v e r d i c t ?  

( 4 )  W a s  i t  e r r o r  t o  admit i n  evidence t h e  p h o t o s t a t i c  

copy of t h e  b u l l e t i n  over  d e f e n d a n t ' s  o b j e c t i o n ?  

(5 )  Was it e r r o r  t o  deny d e f e n d a n t ' s  motion f o r  a d i r -  

e c t e d  v e r d i c t ?  

(6) Was it e r r o r  t o  r e f u s e  t o  submit t h e  i s s u e  of assump- 

t i o n  of r i s k  t o  t h e  ju ry?  

( 7 )  Was it e r r o r  t o  r e f u s e  t o  i n s t r u c t  t h e  j u ry  on t h e  

p r o v i s i o n s  of t h e  Uniform Commercial Code? 

(8) Did t h e  c o u r t  err i n  denying t h e  motion f o r  a  new 

t r i a l ?  

A s  t o  t h e  p l a i n t i f f ' s  neg l igence ,  h i s  w i f e  and agent  

knew how t o  w r i t e  a  check and s igned t h e  check i n  q u e s t i o n  c o n t r a r y  



t o  t h e  manner i n  which she  u s u a l l y  made o u t  a  check,  according 

t o  her  own tes t imony.  She knew t h e r e  was p l e n t y  of space  f o r  

i n s e r t i o n  of l a r g e r  amounts ahead of t h e  f i g u r e s  and words of 

amount i n  t h e  check and was a l s o  n e g l i g e n t  i n  n o t  r e q u i r i n g  

t h a t  t h e  payee ' s  name be i n s e r t e d  i n  t h e  check and i n  making 

d e l i v e r y  of t h e  check under t h e  c i rcumstances .  

The ju ry  was i n s t r u c t e d :  

"You a r e  i n s t r u c t e d  t h a t  every  person i s  r e -  
spons ib l e  f o r  i n j u r y  t o  t h e  person o r  p rope r ty  
of ano the r ,  caused by want of  o r d i n a r y  c a r e  o r  
s k i l l ,  ( s u b j e c t  t o  t h e  defense  of c o n t r i b u t o r y  
n e g l i g e n c e ) .  When used i n  t h e s e  i n s t r u c t i o n s ,  
neg l igence  means want of such o r d i n a r y  c a r e  o r  
s k i l l .  Such want of o rd ina ry  c a r e  o r  s k i l l  
e x i s t s  when t h e r e  i s  a  f a i l u r e  t o  do t h a t  which 
a  r ea sonab le  and prudent  person would o r d i n a r i l y  
have done under t h e  c i rcumstances  of t h e  s i t u a t i o n ,  
o r  doing what such person under t h e  e x i s t i n g  c i r -  
cumstances would n o t  have done." 

This i n s t r u c t i o n  conforms t h e  1969 d e c i s i o n  i n  F lansberg  

Montana Power Company, 154 Mont. 53, 460 P.2d 263, 257, where t h e  

Court  s a i d :  

"Fur the r ,  negl igence imports  such a  want of  
a t t e n t i o n  t o  t h e  n a t u r e  o r  probable  consequences 
of t h e  a c t  o r  omission a s  a  prudent  man o r d i n a r i l y  
bestows i n  a c t i n g  i n  h i s  own conce rns . "  

Sec t ion  19-103 (16) , R.C.M. 1947, p rov ides :  

"The words * * * ' n e g l i g e n c e , '  * * * and ' n e g l i g e n t l y '  
import  a  want of such a t t e n t i o n  t o  t h e  n a t u r e  o r  
p robable  consequences of t h e  a c t  o r  omission a s  a  
p rudent  man o r d i n a r i l y  bestows i n  a c t i n g  i n  h i s  own 
concerns . "  

Sec t ion  19-103(16) ,  R.C.M. 1947, was r e l i e d  upon i n  Mang 

v.  E l i a s s o n ,  153 Mont. 431, 435, 436, 458 P.2d 777, where t h e  

language of t h e  quoted s e c t i o n  was followed wi th  t h i s  language 

t h e  Court  : 

" I n  o t h e r  words, neg l igence  i s  desc r ibed  a s  con- 
d u c t  which f a l l s  below t h e  s t anda rd  e s t a b l i s h e d  
by law f o r  t h e  p r o t e c t i o n  of o t h e r s  a g a i n s t  un- 
reasonable  r i s k  and n e c e s s a r i l y  i nvo lves  t h e  
concepts  of reasonableness  and f o r e s e e a b i l i t y . "  

I n  Mang, t h i s  Court  used t h i s  language:  



" I n  t h e  same v e i n ,  we quote  wi th  approval  t h e  
fo l lowing  language from Harper and James, The 
Law of T o r t s ,  Volume 2 ,  a t  page 929:  

" '  * * * Negligence i s  conduct i nvo lv ing  an 
unreasonable  r i s k  of harm, and t h e  t e s t  f o r  de- 
t e rmin ing  whether a r i s k  i s  unreasonable  i s  
supp l i ed  by t h e  fo l lowing  formula .  The amount 
of c a u t i o n  "demanded of a person by an occas ion  
i s  t h e  r e s u l t a n t  of t h r e e  f a c t o r s :  t h e  l i k e l i -  
hood t h a t  h i s  conduct w i l l  i n j u r e  o t h e r s ,  t aken  
wi th  t h e  s e r i o u s n e s s  of t h e  i n j u r y  i f  it happens, 
and balanced a g a i n s t  t h e  i n t e r e s t  which he must 
s a c r i f i c e  t o  avoid t h e  r i s k . "  

" ' I n  s t r i k i n g  t h i s  ba lance- - tha t  i s ,  i n  weighing 
t h e  l i k e l i h o o d  of harm, t h e  s e r i o u s n e s s  of t h e  
i n j u r y  and t h e  va lue  of t h e  i n t e r e s t  t o  be s a c r i -  
f i ced- - the  law judges t h e  a c t o r ' s  conduct  i n  t h e  
l i g h t  of t h e  s i t u a t i o n  a s  it would have appeared 
t o  t h e  r ea sonab le  man i n  h i s  shoes  a t  t h e  t ime 
of t h e  a c t  o r  omission complained o f .  Not what 
a c t u a l l y  happened, b u t  what t h e  reasonably  prudent  
person would then  have fo re seen  a s  l i k e l y  t o  happen, 
i s  t h e  key t o  t h e  ques t ion  of reasonableness  * * *. ' I r  

Under t h e s e  d e f i n i t i o n s  of neg l igence  t h e  j u ry  could f i n d  

t h a t  p l a i n t i f f  was n e g l i g e n t  s i n c e  he knew t h a t  h i s  w i f e  had i n  

t h e  p a s t  s igned checks prepared by o t h e r s  and thereby  au tho r i zed  

he r  t o  do s o ,  s i n c e  he had done nothing t o  s t o p  her  from t h i s  pro- 

cedure .  H i s  w i f e  should have fo re seen  t h a t  t h e r e  was a l i k e l i -  

hood of r a i s i n g  t h e  check when she l e f t  it  t h e  way it had been 

w r i t t e n ,  p e r m i t t i n g  t h e  p l a c i n g  of t h e  f i g u r e s  and t h e  words s o  

f a r  t o  t h e  r i g h t  s o  a s  t o  permi t  what occur red .  

I f  t h e  ju ry  should f i n d  p l a i n t i f f  n e g l i g e n t ,  t hen  it must 

determine whether such negl igence c o n t r i b u t e d  a s  a proximate 

cause .  The ju ry  was i n s t r u c t e d :  

"You a r e  i n s t r u c t e d  t h a t  t h e  proximate cause  
of an  i n j u r y  i s  t h a t  which i n  a n a t u r a l  and con- 
t i nuous  sequence,  unbroken by any new and inde-  
pendent cause ,  produces t h e  i n j u r y ,  and without  
which it  would n o t  have occur red ."  

Recently i n  Brandenburger v .  Toyota Motor S a l e s ,  U.S.A., 

I n c . ,  1 6 2  Mont, 506, 512, 513 P.2d 2 6 8 ,  t h i s  Court  s t a t e d :  

"The test most g e n e r a l l y  employed i n  determining 
c a u s a t i o n  i s  t h e  ' b u t  f o r '  t es t .  Montana has 
adopted t h i s  t es t  i n  numerous c a s e s . "  



The ju ry  under t h e  f a c t  s i t u a t i o n  h e r e  could then  d e t e r -  

mine t h e r e  would have been no l o s s  " b u t  for"  t h e  neg l igence  of 

M r s .  W i l l i a m s ,  wife-agent of p l a i n t i f f ,  a s  he re inbe fo re  r e l a t e d .  

We t u r n  now t o  t h e  admission of  t h e  p h o t o s t a t  of  t h e  

bank b u l l e t i n .  P l a i n t i f f  a s s e r t s  t h e  reason  f o r  i t s  in t roduc -  

t i o n  was t o  show a  warning t o  t h e  defendant  bank r ega rd ing  t h e  

modus operandi  of t h e  man who obta ined  and cashed t h e  check. I n  

ou r  view, t h e  founda t ion  f o r  i t s  admission was i n s u f f i c i e n t  and 

t h e  t r i a l  c o u r t  e r r e d  i n  admi t t i ng  it i n t o  ev idence ,  p a r t i c u l a r l y  

he re ,  where t h e r e  i s  a  f a c t u a l  ques t ion  a s  t o  whether o r  n o t  t h e  

f a c e  of  t h e  check was such a s  t o  cause  t h e  bank t o  ques t ion  i t s  

v a l i d i t y .  The t e l l e r  who cashed t h e  check cou ld  not r e c a l l  hav- 

i n g  seen t h e  b u l l e t i n  and upon being shown t h e  p h o t o s t a t ,  she  

could  n o t  i d e n t i f y  t h e  i n d i v i d u a l  d e p i c t e d .  We do n o t  d i sapprove  

custom and i n f e r e n c e s  a s  contended by p l a i n t i f f  bu t  i n  t h i s  cause  

t h e  i n s u f f i c i e n c y  of t h e  foundat ion does  n o t  suppor t  t h e  i n f e r -  

ences  a t tempted t o  be drawn therefrom.  

A s  r ega rds  t h e  con ten t ions  w i t h  r e s p e c t  t o  assumption of  

r i s k ,  i n  ou r  op in ion  t h a t  d o c t r i n e  i s  n o t  a p p l i c a b l e  t o  t h e  f a c t  

s i t u a t i o n  he re .  

A s  t o  t h e  f a i l u r e  of  t h e  c o u r t  t o  i n s t r u c t  t h e  j u ry  on 

t h e  p r o v i s i o n s  of t h e  Uniform Commercial Code, p l a i n t i f f  contends  

t h e  c o u r t  could have i n s t r u c t e d  t h e  j u ry  on t h e  p r o v i s i o n s  of t h e  

Code, bu t  it endeavored t o  s i m p l i f y  t h e  i n s t r u c t i o n s  and send t h e  

c a s e  t o  t h e  j u ry  on a  s t r a i g h t  neg l igence ,  c o n t r i b u t o r y  neg l igence ,  

and proximate cause  s e t  of i n s t r u c t i o n s .  

While t h i s  may have appealed t o  t h e  c o u r t  a s  a  s a t i s f a c -  

t o r y  s o l u t i o n ,  it d i d  d e p r i v e  defendant  of p o s s i b l e  d e f e n s e s  based 

upon t h e  p rov i s ions  of t h e  Uniform Commercial Code. A p a r t y  has  

a r i g h t  t o  have i n s t r u c t i o n s  given which a r e  adap tab le  t o  h i s  

t heo ry  of t h e  ca se .  Wollan v. Lord, 1 4 2  Mont. 4 9 8 ,  385 P.2d 1 0 2 .  



Here p l a i n t i f f  charged defendant  was n e g l i g e n t  i n  cash-  

i n g  t h e  check i n  t h a t  t h e  bank breached i t s  g e n e r a l  o b l i g a t i o n  

t o  handle  p l a i n t i f f ' s  account  by a c t i n g  c o n t r a r y  t o  r ea sonab le  

commercial s t anda rds .  Su re ly  t hen  t h e  bank should be al lowed t o  

have t h e  j u r y  i n s t r u c t e d  a s  t o  what r ea sonab le  commercial s tand-  

a r d s  a r e ,  as set f o r t h  i n  t h e  Uniform Commercial Code. 

The judgment i s  r eve r sed  and t h e  cause  remanded f o r  new 

t r i a l .  

-*--,----,--,A,,,----------- 

Chief J u s t i c e  

We concur:  

i - t ............................. 
J u s t i c e s  


