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M r .  J u s t i c e  Wesley C a s t l e s  d e l i v e r e d  t h e  Opinion of t h e  Court .  

This  i s  an  o r i g i n a l  proceeding wherein t h e  r e l a t o r  seeks  

a  w r i t  of mandamus t o  d i r e c t  t h e  d i s t r i c t  c o u r t  and t h e  judge 

t h e r e o f ,  t h e  Honorable E. Gardner Brownlee, of t h e  f o u r t h  j ud i -  

c i a l  d i s t r i c t ,  Missoula County, t o  c a l l  i n  a  d i s t r i c t  judge t o  

p r e s i d e  and t o  p r o h i b i t  t h e  respondent  judge from p r e s i d i n g  i n  

f u r t h e r  m a t t e r s  i n  Missoula County cause  No. 40723, Lane v .  New 

York L i f e  Insurance  Company. 

R e l a t o r ,  a s  p l a i n t i f f ,  f i l e d  an a f f i d a v i t  of d i s q u a l i f i -  

c a t i o n  of t h e  respondent  judge. Judge Brownlee made an o r d e r  

quashing t h e  a f f i d a v i t  and se . t  t h e  c a s e  f o r  t r i a l .  I n  t h e  o r d e r  

quashing t h e  a f f i d a v i t  f o r  d i s q u a l i f i c a t i o n ,  i n s o f a r  a s  t h e  i s s u e s  

he re  a r e  concerned,  t h e  d i s t r i c t  judge gave a s  h i s  r ea sons  t h a t  

s e c t i o n  93-901(4) ,  R.C.M. 1947, [ t h e  so -ca l l ed  f a i r  t r i a l  l a w  

o r  t h e  d i s q u a l i f i c a t i o n  s t a t u t e ]  was u n c o n s t i t u t i o n a l  under t h e  

1972 Montana C o n s t i t u t i o n .  Those reasons  a r e  t h e  i s s u e s  r a i s e d  

i n  t h i s  o r i g i n a l  proceeding and may be s t a t e d :  

(1) Does t h e  J u d i c i a l  Standards  Commission provided f o r  

by A r t i c l e  V I I ,  Sec t ion  11 of  t h e  1972 C o n s t i t u t i o n ,  supp lan t  

t h e  f a i r  t r i a l  law i n  t h a t  Sec t ion  6 of t h e  T r a n s i t i o n  Schedule 

prov ides  : 

* * * A l l  laws,  o rd inances ,  r e g u l a t i o n s  and 
r u l e s  of c o u r t  no t  c o n t r a r y  t o ,  o r  i n c o n s i s t e n t  
w i t h ,  t h e  p r o v i s i o n s  of  t h i s  C o n s t i t u t i o n  s h a l l  
remain i n  f o r c e ,  u n t i l  they  s h a l l  e x p i r e  by t h e i r  
own l i m i t a t i o n  o r  s h a l l  be a l t e r e d  o r  r epea l ed  
pursuant  t o  t h i s  C o n s t i t u t i o n . "  

Respondent then  reasons  t h a t  t h e  converse  i s  t r u e  and t h a t  s e c t i o n  

93-901(4) i s  i n c o n s i s t e n t  w i th  t h e  1 9 7 2  C o n s t i t u t i o n  and t h u s  

r epea l ed .  

( 2 )  That A r t i c l e  V I I ,  Sec t ion  2 of t h e  1972 Montana Con- 

s t i t u t i o n  g r a n t s  t h e  Supreme Court  power t o  adopt  r u l e s ,  and t h e  

Supreme Court has n o t  done so .  

(3 )  That d i s t r i c t  judges a r e  wi thout  power t o  c a l l  i n  



o t h e r  judges t o  hear  c a s e s  from which they  have been d i s q u a l i -  

f i e d ,  i n  t h a t  on ly  t h e  Chief J u s t i c e  under A r t i c l e  V I I ,  Sec t ion  

6 ( 3 )  may do so.  

A s  t o  t h e  f i r s t  i s s u e ,  A r t i c l e  V I I ,  Sec t ion  11 of t h e  

1972 Montana C o n s t i t u t i o n  prov ides :  

"Sect ion 11. Removal and d i s c i p l i n e .  (1) The 
l e g i s l a t u r e  s h a l l  c r e a t e  a  j u d i c i a l  s t a n d a r d s  
c o m ~ i s s i o n  c o n s i s t i n g  of f i v e  persons  and pro- 
v i d e  f o r  t h e  appointment t h e r e t o  of two d i s t r i c t  
judges,  one a t t o r n e y ,  and two c i t i z e n s  who a r e  
n e i t h e r  judges nor a t t o r n e y s .  

" ( 2 )  The commission s h a l l  i n v e s t i g a t e  compla in t s ,  
make r u l e s  implementing t h i s  s e c t i o n ,  and keep i t s  
proceedings  c o n f i d e n t i a l .  I t  may subpoena wi tnes ses  
and documents. 

" (3 )  Upon recommendation of t h e  commission, t h e  
supreme c o u r t  may: 

" ( a )  R e t i r e  any j u s t i c e  o r  judge f o r  d i s a b i l i t y  
t h a t  s e r i o u s l y  i n t e r f e r e s  wi th  t h e  performance 
of  h i s  d u t i e s  and i s  o r  may become permanent; o r  

" ( b )  Censure, suspend, o r  remove any j u s t i c e  o r  
judge f o r  w i l l f u l  misconduct i n  o f f i c e ,  w i l l f u l  
and p e r s i s t e n t  f a i l u r e  t o  perform h i s  d u t i e s ,  o r  
h a b i t u a l  intemperance." 

Sec t ions  93-718 through 93-728, R.C.M. 1947, implement 

Sec t ion  11 of A r t i c l e  V I I  of t h e  1 9 7 2  C o n s t i t u t i o n  by c r e a t i n g  

a  j u d i c i a l  s t anda rds  commission t o  i n i t i a t e  an i n v e s t i g a t i o n  of  

any j u d i c i a l  o f f i c e r  of t h e  s t a t e  upon good cause  shown by a  

v e r i f i e d  w r i t t e n  complaint  f i l e d  by any c i t i z e n  of  t h e  s t a t e  

w i th  t h e  commission. The convention n o t e  t o  Sec t ion  11, A r t i c l e  

V I I ,  s t a t e s  t h e  purpose of t h e  new c o n s t i t u t i o n a l  p rov i s ion .  

"New p rov i s ion .  A j u d i c i a l  s t a n d a r d s  commission 
may i n v e s t i g a t e  whenever a judge, because of  
d i s a b i l i t y  o r  bad h a b i t s ,  does n o t  perform h i s  
d u t i e s  p rope r ly .  The commission can recommend 
t o  t h e  supreme c o u r t  t h a t  t h e  judge be r e t i r e d ,  
censured,  suspended o r  removed." 

The presumption of v a l i d i t y  a t t e n d s  every l e g i s l a t i v e  

enactment and t h e  burden of proving i n v a l i d i t y  of a  s t a t u t e  rests 

upon one a t t a c k i n g  t h e  s t a t u t e .  See S t a t e  v .  Henrich, 162 Mont. 

1 1 4 ,  509 P.2d 288; S t a t e  v .  Pa rke r ,  1 6 1  Mont. 394, 506 P.2d 850; 



and S t a t e  Highway Commission v .  Chapman, 152 Mont. 79, 446 P.2d 

Sec t ion  6  of t h e  1972 Montana C o n s t i t u t i o n  t r a n s i t i o n  

schedule  prov ides :  

"Sec t ion  6 .  General  t r a n s i t i o n .  ( I )  * * * A l l  
laws,  o rd inances ,  r egu la t ions , and  r u l e s  of c o u r t  
n o t  c o n t r a r y  t o ,  o r  i n c o n s i s t e n t  w i th ,  t h e  pro- 
v i s i o n s  of t h i s  C o n s t i t u t i o n  s h a l l  remain i n  f o r c e ,  
u n t i l  t hey  s h a l l  e x p i r e  by t h e i r  own l i m i t a t i o n  
o r  s h a l l  be a l t e r e d  o r  r epea l ed  pursuant  t o  t h i s  
C o n s t i t u t i o n .  'I 

The fo l lowing  convention no te  s t a t e s :  

"Unless t h e  proposed c o n s t i t u t i o n  s p e c i f i c a l l y  
changes a law it w i l l  not  a f f e c t  any r i g h t s  o r  
d u t i e s  o r  t h e  v a l i d i t y  of  c o n t r a c t s ,  bonds, 
e t c .  & * *I' 

Nei ther  A r t i c l e  V I I ,  Sec t ion  6 ,  of t h e  1972 Montana Con- 

s t i t u t i o n  nor  s t a t u t e s  implementing i t ,  specif ical lych. ; f ige  t h e  

e x i s t i n g  s t a t u t o r y  o r  d e c i s i o n a l  law upholding t h e  r i g h t  of  a  

p a r t y  o r  l i t i g a n t ,  p e r s o n a l l y ,  o r  through h i s  a t t o r n e y ,  t o  d i s -  

q u a l i f y  a  d i s t r i c t  judge by f i l i n g  an  a f f i d a v i t  of  d i s q u a l i f i c a -  

t i o n .  

On J u l y  16,  1973, t h i s  Court  adopted t h i s  o r d e r :  

"Under A r t .  V I I ,  Sec. 2 ,  C o n s t i t u t i o n  of t h e  S t a t e  
of Montana of June 6 ,  1972, t h i s  Court  adopts  a l l  
of  i t s  r u l e s  of a p p e l l a t e  procedure ,  p r a c t i c e  and 
procedure  f o r  a 1 1  o t h e r  c o u r t s ,  admission t o  t h e  
ba r  and t h e  conduct  of i t s  members, t h o s e  l e g i s -  
l a t i v e  a c t s  appear ing i n  R.C.M. 1947 and Montana 
Rules of C i v i l  Procedure and Montana Rules of 
Appe l l a t e  Procedure ,  and Rules for  Admission t o  t h e  
Bar and Canons of E t h i c s  a s  t hey  were publ i shed ,  
adopted and i n  e f f e c t  a s  of  J u l y  1, 1973, o r  t o  
become e f f e c t i v e  by l e g i s l a t i v e  a c t i o n  wi th  approval  
of t h e  Governor a t  a l a t e r  d a t e  a s  t hose  a c t i o n s  
appear  i n  t h e  Sess ion  Laws of  1973." 

This  C o u r t ' s  d e c i s i o n  i n  S ta te  ex re l .  Peery v .  D i s t r i c t  

Court  of  t h e  Fourth  J u d i c i a l  D i s t r i c t ,  145 Mont. 287, 4 0 0  P.2d 

648, wherein Judge Brownlee was one of t h e  respondents ,  conf i rms 

t h e  c o n s t i t u t i o n a l i t y  of s e c t i o n  93-901(4) ,  R.C.M. 1947, i n  l i g h t  

of t h e  1889 Montana C o n s t i t u t i o n .  Montana c a s e s  a r e  uniform i n  

holding t h a t  upon t h e  f i l i n g  of a  t ime ly  a f f i d a v i t  of d i s q u a l i f i -  



c a t i o n  (15 days  be fo re  d a t e  s e t  f o r  t r i a l ,  pursuant  t o  s e c t i o n  

93-901) t h e  p r e s i d i n g  judge must r e l i n q u i s h  j u r i s d i c t i o n  and c a l l  

i n  ano the r  judge. See: Peery v .  D i s t r i c t  Court ,  supra ;  Washoe 

Copper Co. v. Hickey, 46 Mont. 363, 128 P. 584; Rowan v.  Gaze t te  

P r i n t i n g  Co., 69 Mont. 170, 2 2 0  P. 1 1 0 4 ;  S t a t e  ex r e l .  OB-GYN 

Group v. D i s t .  Cour t ,  159 Mont. 1, 494 P.2d 931. Sec t ion  93- 

901, R.C.M. 1947, f u r t h e r  provides  f o r  t h e  c a l l i n g  i n  of  a  judge 

from t h e  same j u d i c i a l  d i s t r i c t ,  upon t h e  f i l i n g  of  t h e  i n i t i a l  

a f f i d a v i t  of d i s q u a l i f i c a t i o n .  

R e l a t o r ' s  f i r s t  and second i s s u e s  have been answered con- 

t r a r y  r e sponden t ' s  p o s i t i o n .  

A s  t o  t h e  t h i r d  i s s u e :  

The 1889 Montana C o n s t i t u t i o n  provided,  i n  A r t i c l e  V I I I ,  

Sec t ion  12:  

" * * * Any judge of  t h e  d i s t r i c t  c o u r t  may hold 
c o u r t  f o r  any o t h e r  d i s t r i c t  judge,  and s h a l l  do 
s o  when r e q u i r e d  by law." 

The 1972 Montana C o n s t i t u t i o n  p rov ides ,  i n  A r t i c l e  V I I ,  

Sec t ion  6 ( 3 )  : 

"The c h i e f  j u s t i c e  may, upon r e q u e s t  of  t h e  
d i s t r i c t  judge, a s s i g n  d i s t r i c t  judges and o t h e r  
judges f o r  temporary s e r v i c e  from one d i s t r i c t  
t o  ano the r ,  and from one county t o  ano the r . "  

The i n t e n t  of t h e  f ramers ,  i n  u s ing  t h e  language quoted 

from t h e  1972 Montana C o n s t i t u t i o n ,  i s  evidencedby t h e  fo l lowing  

e x c e r p t s  from t h e  T r a n s c r i p t  of Proceedings:  Montana C o n s t i t u t i o n a l  

Convention, pp. 3344, 3349, 3350, 3351. [Bracketed m a t e r i a l s  a r e  

suppl ied  t o  c l a r i f y  r e f e r e n c e s  no t  appa ren t  from t h e  t e x t . ]  

"DELEGATE BERG: I should o n l y  comment upon that 
change [amendment which provided t h e  above-quoted 
language i n  subsec t ion  31 t h a t  it was f e l t  t h a t  a 
c h i e f  j u s t i c e  ought no t  t o  be a b l e  t o  a s s i g n  
d i s t r i c t  judges,  i n  e f f e c t ,  w i l l y - n i l l y  around 
t h e  s t a t e ;  t h a t  it could be open t o  p o s s i b l e  abuse.  
The r e a l  need a r i s e s  when t h e r e  i s  heavy conges t ion  
i n  one d i s t r i c t  c o u r t ,  and t h e r e f o r e ,  upon t h e  r e -  
q u e s t  of t h a t  d i s t r i c t  judge, t h e  supreme c o u r t  
ch i e f  j u s t i c e  may a s s i g n  any o t h e r  judge i n  t h e r e  



t o  a s s i s t  him i n  t h e  c l e a n  up o f  h i s  work. That  
i s  t h e  reason  f o r  t h i s  ad hoc amendment. 

"DELEGATE McNEIL: M r .  Berg,  t h e  a d d i t i o n a l  
language t h a t  you 've  i n s e r t e d  i n  t h e  l a s t  
pa ragraph  t h a t  t h e  c h i e f  j u s t i c e  may, upon 
r e q u e s t  -- I q u e s t i o n  i s ,  upon r e q u e s t  of 
whom? 

"DELEGATE BERG: We thought  t h e  amendment was 
q u i t e  c l e a r  t h a t  i t  was upon t h e  r e q u e s t  o f  t h e  
d i s t r i c t  judge,  o r  t h e  judge t h a t  may be a s k i n g  
f o r  a s s i s t a n c e .  That  was t h e  i n t e n t  of  t h e  ad  
hoc committee. 

"DELEGATE McNEIL: Is t h a t  upon t h e  r e q u e s t  of  
t h e  judge t o  be a s s i g n e d ,  o r  upon t h e  r e q u e s t  
of  t h e  judge d e s i r i n g  a s s i s t a n c e ?  

"DELEGATE BERG: The one d e s i r i n g  a s s i s t a n c e .  W e  
thought  t h a t  would be c l e a r  from t h e  n a t u r e  of 
t h e  language.  

' I * * *  

"DELEGATE DAVIS: M r .  Berg. The l a s t  pa ragraph  
p rov ides  a c h i e f  j u s t i c e  may, upon r e q u e s t ,  
a s s i g n  and e tc .  Do you t h e r e b y  i n t e n d  t o  exc lude  
t h e  p r e s e n t  system where t h e  judge of  a  d i s t r i c t  
c o u r t  may ho ld  c o u r t  f o r  any o t h e r  d i s t r i c t  judge 
between themselves?  

"DELEGATE BERG: No, w e  purpose ly  l e f t  t h i s  w i t h  
a pe rmiss ive  may. W e  d i d  n o t  i n t e n d  t o  i n  any way 
e f f e c t  t h e  p r e s e n t  system, which i s  s t a t u t o r y ,  on 
t h e  method of  c a l l i n q  i n  o t h e r  judqes upon d i s -  
q u a l i f i c a t i o n .  [Emphasis s u p p l i e d . ]  

"DELEGATE DAVIS: For t h e  s ake  of  t h e  j o u r n a l  we're 
making, and t h e  r eco rd  now, t h e y  can  s t i l l  do it 
a s  t h e y  a r e  p r e s e n t l y  do ing  it, i f  t h e y  wish.  

"DELEGATE BERG: Y e s ,  w e  c o n s i d e r  t h e  p r e s e n t  
v o l u n t a r y  system t o  be v e r y  adequa t e ,  bu t  w e  f e l t  
t h a t  t h e r e  may be a s i t u a t i o n  a r i s e  where t h e  
judge i n  one c i t y  o r  a n o t h e r ,  may be overwhelmed, 
and he cou ld  r e q u e s t  appointment by t h e  supreme 
c o u r t .  

"DELEGATE DAVIS:  Thank you, M r .  Berg. 

"CHAIRMAN GRAYBILL: M r .  Melvin. 

"DELEGATE MELVIN: For t h e  i n fo rma t ion  of De lega te  
Davis and t h e  l a y  peop le ,  t h e  c o u r t  i n d i c a t e d  t h a t  
t h i s  was e n t i r e l y  p rope r ,  and t h a t  t h e  p r e s e n t  
sys tem was working v e r y  w e l l . "  

The members of  t h e  Committee o f  t h e  Whole t hen  unanimously 



voted t o  recommend t h e  s e c t i o n ,  a s  amended, f o r  adopt ion .  

I t  i s  apparen t  then  t h a t  a  w r i t  should i s s u e  d i r e c t i n g  

Judge Brownlee t o  c a l l  i n  ano the r  judge. 

At torney f e e s  i n  t h e  amount of $500  and c o s t s  a r e  allowed 

pursuant  t o  s e c t i o n  93-9112, R.C.M. 1947, a s  a  c o s t  a g a i n s t  

Missoula County. 

od.' ~ b b e r t  Nelson, Distr ict  
J 'ge d i t t i n g  i n  p l a c e  of M r .  
J{;i&F'rank I. Haswell. 


