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M r .  J u s t i c e  Wesley Cas t l e s  de l ivered  t h e  Opinion of t h e  Court. 

This i s  an appeal by defendant from an o rde r  denying a  

w r i t  of habeas corpus. Defendant was a r r e s t e d  i n  Great F a l l s ,  

Montana, a t  t h e  a i r p o r t ,  where he a r r i v e d  upon being deported from 

Canada. He was a r r e s t e d  on a  f u g i t i v e  warrant from t h e  s t a t e  of 

Ca l i fo rn ia .  The s t a t e  of Ca l i fo rn ia  s e n t  an e x t r a d i t i o n  reques t  

t o  t h e  Governor of Montana, who, on Apr i l  9, 1974, signed a  r e n d i t i o n  

warrant f o r  t h e  r e t u r n  of  defendant t o  Ca l i fo rn ia  by an agent  of 

t h e  s t a t e  of Ca l i fo rn ia .  

Defendant was convicted i n  t h e  Superior Court of Tulare  

County, C a l i f o r n i a ,  of t h e  crime of second degree burglary ,  with 

t h r e e  p r i o r  convic t ions .  On December 22, 1966, he was committed 

t o  t h e  s t a t e  pr ison.  On March 24, 1967, h i s  sentence was amended 

t o  8 years .  On May 25, 1970, he was re l eased  on parole .  On Septem- 

b e r  9 ,  1973, h i s  pa ro le  was suspended,and he was ordered re turned  

t o  pr i son .  

Following defendant ' s  a r r e s t  i n  Great F a l l s ,  and t h e  

r e c e i p t  of t h e  e x t r a d i t i o n  reques t ,  defendant p e t i t i o n e d  t h e  

d i s t r i c t  c o u r t  of Cascade County f o r  a  w r i t  of habeas corpus.  A 

hear ing was had before  t h e  Honorable Paul G. Ha t f i e ld  on June 17,  

1974. Judge Hat f ie ld  denied the  w r i t  and t h i s  appeal was taken. 

Appellant s e t s  f o r t h  t h r e e  i s s u e s  f o r  review which, i n  

our  view, can be s t a t e d  -- whether t h e  Montana Governor's warrant 

was v a l i d ?  

I n  a  h ighly  t e c h n i c a l  argument i n  h i s  b r i e f ,  appe l l an t  

would have us  scan t h e  Ca l i fo rn ia  reques t  f o r  e x t r a d i t i o n  t o  see  

t h a t  each "iff was do t t ed  and "tf' crossed.  A t  t he  hearing before  

Judge Ha t f i e ld  t h e  i d e n t i t y  of appe l l an t  was es t ab l i shed  by photo- 

graph and f i n g e r p r i n t s .  The a p p l i c a t i o n  f o r  r e q u i s i t i o n ,  approved 

a s  t o  form by the  a t t o r n e y  genera l  of Montana, included pho tos ta t i c  

copies  of l e g a l  commitment d a t a ;  f i x i n g  of  term; g ran t ing  of paro le ;  



suspension of paro le ;  complaint;  information;  r e p o r t ,  recommenda- 

t i o n  of  probation o f f i c e r  and judgment; a c t i o n  of t h e  Ca l i fo rn ia  

Adult Authori ty  f i x i n g  t h e  term and g ran t ing  paro le ;  a c t i o n  of  t h e  

Adult Authori ty  suspending paro le ;  photograph and photocopy of 

f i n g e r p r i n t  card ;  sentence d a t a ;  and, f i n a l l y ,  a  photocopy of 

condi t ions  of  paro le  signed by appe l l an t .  

Included i n  t h e  signed condi t ion  of  paro le  i s  a  waiver 

of e x t r a d i t i o n .  Appellant having been i d e n t i f i e d ,  t h e  genuineness 

of t h e  e x t r a d i t i o n  reques t  having been shown, the Governor of Montana's 

warrant having been i s sued ,  t h e r e  was nothing l e f t  f o r  dec i s ion  

and t h e  d i s t r i c t  cour t  was c o r r e c t  i n  denying t h e  a p p l i c a t i o n  f o r  

w r i t  of habeas corpus. 

Appellant makes much of what he cons iders  abso lu te  requi -  

s i t e s  under sec t ion  94-501-3, R.C.M. 1947. In  S t a t e  v. Booth, 134 

Mont. 235, 243, 244, 328 P.2d 1104, these  r e q u i s i t e s  were s e t  f o r t h .  

The papers he re  s u b s t a n t i a l l y  comply. 

I n  P e t i t i o n  of Dixson, 149 Mont. 412, 439 P.2d 642, t h i s  

Court found t h a t  a  waiver of e x t r a d i t i o n  binds a  parolee.  We 

recognize t h a t  appe l l an t  i n s i s t s  t h a t  t h e  waiver of e x t r a d i t i o n  was 

n o t  argued i n  t h e  d i s t r i c t  cour t .  The d i s t r i c t  cour t  examined t h e  

papers. It d id  n o t  g ive  any reason f o r  denying t h e  p e t i t i o n  f o r  

w r i t  of habeas corpus,  but  i t  i s  so  p a t e n t l y  apparent on t h e  f ace  

of t h e  a p p l i c a t i o n  and support ing documents t h a t  no reason needed 

t o  be given. This Court s a i d  i n  Booth: 

"It has been thoroughly es t ab l i shed  t h a t  t h e  
warrant of a r r e s t  i s  prima f a c i e  evidence t h a t  
t h e  r e l a t o r  i n  habeas corpus proceedings i s  
properly charged wi th  a  crime, and t h e  burden 
of proof i s  upon him t o  overcome t h a t  presumption. I I  

The same r u l e  a s  t o  burden of proof a p p l i e s  when t h e  demanding s t a t e  

has shown revocat ion o r  suspension of a  paro le  with a  f u g i t i v e  

warrant outs tanding.  

Having reviewed t h e  e n t i r e  f i l e ,  we a f f i r m  t h e  o rde r  

of the  d i s t r i c t  cour t .  Remi t t i tu r  i s  ordered t o  be i ssued  for thwi th  



and the appellant taken into custody for delivery to California 

authorities. 

We Concur: 

..................................... 
Chief Justice 


