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M r .  Chief J u s t i c e  James T .  Harr ison d e l i v e r e d  t h e  Opinion of  
t h e  Court .  

This  i s  an  appea l  by defendant ,  Caro le  L. S e d i l l o ,  

fo rmer ly  Carole  Haywood, from an o rde r  of t h e  d i s t r i c t  c o u r t ,  

Missoula County, denying her  p e t i t i o n  f o r  mod i f i ca t ion  of 

custody.  

The p a r t i e s ,  Caro le  S e d i l l o  and C a r l  W. Haywood, were 

marr ied i n  1 9 6 6  i n  F l a g s t a f f ,  Arizona. Two c h i l d r e n  w e r e  born 

of  t h i s  mar r iage ,  C a r l  David, born August 15 ,  1968, and Cha r l e s  

Wi l l a rd ,  born June 2 ,  1970. M a r i t a l  d i f f i c u l t i e s  a r o s e  between 

t h e  p a r t i e s  and they  sepa ra t ed  i n  January 1973, whi le  r e s i d i n g  

i n  Missoula,  Montana. Caro le  moved t o  F l a g s t a f f  w i th  t h e  c h i l d -  

r e n  and l i v e d  t h e r e  wi th  her  p a r e n t s  u n t i l  May 18 ,  1973. On 

May 18 ,  1973, an argument a r o s e  between Caro le ,  C a r l  and C a r o l e ' s  

p a r e n t s .  A s  a  r e s u l t  of t h i s  argument, Caro le  ceased l i v i n g  

wi th  her  p a r e n t s ,  l e f t  t h e  c h i l d r e n  wi th  he r  p a r e n t s ,  and began 

l i v i n g  wi th  her  p r e s e n t  husband, Rudy S e d i l l o .  C a r l  t h e n  brought 

t h e  c h i l d r e n  back t o  Missoula.  

Ca r l  commenced d ivo rce  proceedings  i n  Missoula on June 

18 ,  1973. Although Caro le  was p e r s o n a l l y  served i n  Arizona wi th  

t h e  complaint  and summons, a  d e f a u l t  dec ree  w a s  e n t e r e d  on J u l y  

23, 1973, g r a n t i n g  C a r l  an  a b s o l u t e  d i v o r c e ,  custody of  t h e  

c h i l d r e n ,  and s e t t l i n g  t h e i r  p rope r ty  r i g h t s .  

A f t e r  having been served wi th  t h e  complaint  and summons 

and p r i o r  t o  t h e  e n t r y  of d e f a u l t ,  Caro le  r e t u r n e d  t o  Missoula 

and on t h e  morning of J u l y  17 ,  1973, i n  t h e  words of  t h e  d i s t r i c t  

c o u r t  she  : 

" s u r r e p t i t i o u s l y ,  and wi thout  t h e  knowledge o r  
consent  of t h e  p l a i n t i f f  d i d ,  a g a i n s t  t h e  w i l l  
of t h e  p l a i n t i f f ,  and by s t e a l t h  and f o r c e  t a k e  
t h e  minor c h i l d r e n  of  t h e  p a r t i e s  h e r e t o  from 
t h e  p l a i n t i f f ' s  cus tody  and c o n t r o l  and fo rce -  
f u l l y  remove them from t h e  b a b y - s i t t e r ' s  c a r e  
which p l a i n t i f f  had l e f t  them wi th  when he went 
t o  work * * *." 



Carole  removed t h e  c h i l d r e n  from t h e  S t a t e  of Montana. 

Ca r l  d i d  no t  l e a r n  t h e  c h i l d r e n ' s  whereabouts u n t i l  two weeks 

l a t e r  when, upon l e a r n i n g  of t h e  cus tody  award, Caro le  l e f t  

t h e  c h i l d r e n  wi th  her  p a r e n t s  and asked them t o  c a l l  C a r l .  

C a r l  t hen  brought t h e  c h i l d r e n  back t o  Montana. 

Caro le  marr ied he r  p r e s e n t  husband on A p r i l  1 9 ,  1974. 

S h o r t l y  t h e r e a f t e r ,  Carole  r e tu rned  t o  Missoula .  The i n s t a n t  

p e t i t i o n  t o  modify custody was f i l e d  May 3,  1974. Two s e p a r a t e  

hea r ings  were he ld  be fo re  t h e  d i s t r i c t  c o u r t .  The f i r s t ,  he ld  

May 1 4 ,  1974, a t  which Caro l  and he r  husband t e s t i f i e d ,  was 

cont inued i n  o rde r  t o  permit  Car l  t i m e  t o  t a k e  d e p o s i t i o n s  of 

persons  i n  Arizona.  The second, a t  which C a r l  p resen ted  h i s  

ev idence ,  was he ld  J u l y  8 ,  1974. This  Court  has been provided 

wi th  a  t r a n s c r i p t  of  t h e  f i r s t  hea r ing  and a  s t a t emen t  of  t h e  

evidence,  pursuant  t o  Rule 9 ( c ) ,  M.R.App.Civ.P., of t h e  second 

hear ing .  

A t  t h e  c l o s e  of t h e  evidence a t  t h e  second hea r ing ,  t h e  

d i s t r i c t  c o u r t  r u l e d  from t h e  bench i n  t h e  presence  of counse l  

f o r  bo th  p a r t i e s  t h a t  he was denying C a r o l e ' s  p e t i t i o n .  The 

o r d e r  w a s  reduced t o  w r i t i n g  and f i l e d  two days  l a t e r .  However, 

no n o t i c e  of  e n t r y  of judgment, a s  r equ i r ed  by Rule 7 7 ( d ) ,  M.R. 

Civ.P., was eve r  served upon Carole .  Caro le  f i l e d  n o t i c e  of 

appea l  from t h e  d i s t r i c t  c o u r t ' s  o r d e r  on September 6 ,  1974. 

Three i s s u e s  a r e  p resen ted  on appea l :  

(1) Whether t h e  n o t i c e  of appea l  was f i l e d  w i t h i n  t h e  

t ime pe rmi t t ed  by Rule 5 ,  M.R.App.Civ.P.? 

( 2 )  Whether Carole  i s  e n t i t l e d  t o  cus tody  a s  a  m a t t e r  

o f  law based upon t h e  " t ende r  y e a r s "  presumption of s e c t i o n  

91-4515, R.C.M. 1947? 

(3)  Whether t h e  we l f a re  of t h e  c h i l d r e n  i s  b e s t  served 

by g r a n t i n g  custody t o  Ca r l ?  



A s  a  p re l imina ry  m a t t e r ,  we must f i r s t  determine whether 

t h i s  Court  has  j u r i s d i c t i o n  t o  hear  t h i s  appea l .  Rule 5 ,  M.R. 

App.Civ.P. r eads :  

"The t ime wi th in  which an  appea l  from a  judg- 
ment o r  an o r d e r  must be taken  s h a l l  be 30 days  
from t h e  e n t r y  t h e r e o f ,  except  t h a t  i n  c a s e s  where 
s e r v i c e  of n o t i c e  of e n t r y  of  judgment i s  r e q u i r e d  
by Rule 77 (d)  of t h e  Montana Rules of  C i v i l  Pro- 
cedure  t h e  t i m e  s h a l l  be 30 days  from t h e  s e r v i c e  
of n o t i c e  of e n t r y  of judgment * * *." 
Rule 7 7 ( d ) ,  M.R.Civ.P., r eads :  

"Within 1 0  days  a f t e r  e n t r y  of judgment i n  an  ac-  
t i o n  i n  which an appearance has  been made, n o t i c e  
of  such e n t r y ,  t o g e t h e r  w i th  a  copy of such judg- 
ment o r  a  g e n e r a l  d e s c r i p t i o n  of  t h e  n a t u r e  and 
amount of r e l i e f  and damages t he reby  g ran ted ,  
s h a l l  be se rved  by t h e  p r e v a i l i n g  p a r t y  upon t h e  
adverse  p a r t y . "  

The n o t i c e  of appea l  was f i l e d  60 days  a f t e r  t h e  d i s t r i c t  

c o u r t  r u l e d  from t h e  bench and 58 days  a f t e r  t h e  o r d e r  w a s  r e -  

duced t o  w r i t i n g  and f i l e d .  C a r l  a rgues  t h a t  s i n c e  bo th  counse l  

had a c t u a l  n o t i c e  of t h e  c o u r t ' s  r u l i n g  and s i n c e  t h e  law does  

n o t  r e q u i r e  i d l e  a c t s ,  t h a t  no n o t i c e  of e n t r y  of judgment was 

necessary  and t h e  t i m e  f o r  appea l  l apsed .  Se rv i ce  of n o t i c e  of 

t h e  e n t r y  of judgment i s  n o t  an i d l e  a c t .  I n  o r d e r  t o  p rov ide  

c e r t a i n t y  i n  t h e  law, some a r b i t r a r y  p o i n t  must be chosen from 

which t h e  t ime t o  appea l  may run.  Th,at p o i n t  by t h e  Montana 

Rules i s  t h e  d a t e  of  s e r v i c e  of t h e  n o t i c e  of  e n t r y  of judgment. 

No n o t i c e  of e n t r y  of judgment having been served upon Caro le ,  

t h i s  Court  has  j u r i s d i c t i o n  t o  hear  t h i s  appea l .  

I n  summary, C a r o l e ' s  con ten t ions  a r e  t h a t  she  h a s ,  s i n c e  

t h e  d i v o r c e ,  remarr ied  and s e t t l e d  down; t h a t  she  now has  t h e  

t i m e  t o  be a f u l l - t i m e  mother;  t h a t  t h e  c h i l d r e n  want t o  l i v e  

w i th  h e r ;  and,  t h a t  o u t b u r s t s  of v i o l e n c e  on t h e  p a r t  of  C a r l  

show he i s  u n f i t  t o  have custody.  

W e  s h a l l  examine t h e  evidence p re sen ted  t o  t h e  d i s t r i c t  

c o u r t  : 



The ea rn ing  c a p a c i t i e s  of bo th  Rudy and Car l  were 

thoroughly explored .  Rudy i s  f i n i s h i n g  h i s  c o l l e g e  educa t ion  

wi th  a  major i n  bus ines s  account ing.  He i s  working f o r  t h e  

p o s t  o f f i c e  a s  a  mai l  c l e r k ,  f u l l - t i m e ,  a t  $4.73 p e r  hour ,  whi le  

a t t e n d i n g  n i g h t  school  par t - t ime .  H e  r e c e i v e s  b e n e f i t s  under 

t h e  G . I .  B i l l  of $261 a  month whi le  a t t e n d i n g  schoo l ,  f o r  which 

he has  12 months l e f t ,  and a  d i s a b i l i t y  compensation from t h e  

Navy of $77 a  month. Upon g radua t ion ,  he i n t e n d s  t o  work f o r  an  

account ing f i r m  f o r  two y e a r s  and then  a t t e n d  law school .  C a r l  

i s  a  f o r e s t e r  by occupa t ion ,  ea rn ing  $1,200 a  month. A t  t h e  t ime 

of t h e  second hea r ing ,  he had a  new job wi th  P o t l a t c h  Corpora t ion  

i n  Idaho,  scheduled t o  s t a r t  t h e  fo l lowing  August, paying $1,500 

a  month. Much was made of t h e  f a c t  t h a t  Rudy i s  i n  t h e  p roces s  

of buying h i s  own t h r e e  bedroom home. Ora l  tes t imony and photo- 

graphs  were in t roduced  bea r ing  on t h e  neighborhoods of t h e  homes 

of bo th  Rudy and C a r l .  The d i s t r i c t  c o u r t  was i n  a  p o s i t i o n  t o  

determine which w a s  t h e  b e t t e r  environment f o r  t h e  c h i l d r e n .  

Carole  contends  t h a t ,  being remarr ied  and s e t t l e d  down, 

she  now has t h e  t ime t o  be a  f u l l - t i m e  mother and g i v e  t h e  

c h i l d r e n  a  normal fami ly  r e l a t i o n s h i p .  The evidence showed t h a t  

Ca r l  l e a v e s  t h e  c h i l d r e n  wi th  b a b y - s i t t e r s  whi le  a t  work. A t  

f i r s t  t h e  c h i l d r e n  were l e f t  a t  t h e  b a b y - s i t t e r ' s  r e s i d e n c e ,  l a t e r  

Ca r l  ob ta ined  a  l i v e  i n  b a b y - s i t t e r  s o  t h a t  t h e  boys could be 

i n  t h e i r  own home. With h i s  o l d  job ,  C a r l  w a s  away from t h e  boys 

twelve n i g h t s  a  month. Although he admi ts  h i s  new job w i l l  re- 

q u i r e  some t r a v e l i n g ,  it w i l l  be f o r  one day on ly  and he w i l l  

have t o  s t a y  ove rn igh t  on ly  o c c a s i o n a l l y .  

However, t h e  on ly  evidence i n  t h e  record  a s  t o  any ac- 

t i v i t i e s  Carole  had wi th  t h e  c h i l d r e n  w a s  du r ing  t h e  two days  i n  

J u l y  1973, when Carole  and Rudy played a  l i t t l e  s o f t b a l l  w i t h  

them, took them t o  bowling p r a c t i c e  and took them t o  t h e  Dairy 



Queen. During t h e  per iod  from J u l y  1973, t o  May 1974, Caro le  

made no a t t empt  t o  s e e  t h e  c h i l d r e n  and d i d  no t  send them c a r d s  

o r  g i f t s  on t h e i r  b i r t h d a y s ,  a t  Chris tmas,  o r  any o t h e r  t i m e .  

On t h e  o t h e r  hand, t h e  record  i s  r e p l e t e  w i th  evidence of t h e  

a c t i v i t i e s  t h a t  C a r l  and t h e  boys pursued t o g e t h e r .  C h r i s t i n a  

F rankenf i e ld  t e s t i f i e d  Ca r l  spends more t i m e  w i th  h i s  c h i l d r e n  

than  any f a t h e r  she  has  eve r  known; t h a t  t hey  go everywhere wi th  

t h e i r  f a t h e r ;  and,  t h a t  t h e r e  is good communication between t h e  

c h i l d r e n  and t h e i r  f a t h e r .  Diane S a i l e r  t e s t i f i e d  C a r l  does  

eve ry th ing  wi th  t h e  boys and t h a t  h i s  whole l i f e  appea r s  t o  i n -  

vo lve  t h e  c h i l d r e n .  

Caro le  contends  t h e  c h i l d r e n  want t o  l i v e  w i th  h e r ,  

r a t h e r  t han  t h e i r  f a t h e r .  I n  suppor t  of  t h i s  s h e  and Rudy tes t i -  

f i e d  t h e  boys, on s e v e r a l  occas ions  t o l d  them they  wanted t o  go 

wi th  h e r .  The evidence a l s o  showed t h a t  i n  t h e  two weeks p r i o r  

t o  t h e  f i r s t  hea r ing ,  Caro le  v i s i t e d  t h e  boys n e a r l y  everyday and 

on each occas ion  brought  candy o r  smal l  p r e s e n t s  i n  an a t t empt  

t o  i n f l u e n c e  t h e  c h i l d r e n .  The b a b y - s i t t e r  overheard Caro le  t e l l -  

i n g  t h e  boys t h a t  i f  anyone asked them who they  wanted t o  go wi th  

o r  be w i th ,  t hey  should be s u r e  and say  they  wanted t o  be w i th  

t h e i r  mother,  bu t  n o t  t o  r e p e a t  t h i s  conve r sa t ion  t o  anyone, a s  

it was t o  be " t h e i r  s e c r e t " .  

Many wi tnes ses  t e s t i f i e d  t h e  c h i l d r e n  r a r e l y  spoke of 

t h e i r  mother and were i n d i f f e r e n t  toward h e r  when she was gone. 

The wi tnes ses  r e l a t e d  t h a t  when Caro le  was i n  town t h e  boys be- 

came nervous,  e x c i t a b l e ,  i r r i t a b l e  and e a s i l y  u p s e t ,  t h e  symptoms 

d imin ish ing  once Caro le  had gone. Much tes t imony was in t roduced  

bea r ing  on t h e  mutual l o v e  and a f f e c t i o n  between Car l  and t h e  boys. 

Diana Danielson t e s t i f i e d  t h e  boys c o n s t a n t l y  t a l k  about  t h e i r  

f a t h e r  and d i s c u s s  i n  g r e a t  d e t a i l  t h e  a c t i v i t i e s  t hey  engage i n  

w i th  him and grow e x c i t e d  when Car l  i s  due home from work. 



Carole  a l l e g e s  C a r l ' s  o u t b u r s t s  o f  temper and p h y s i c a l  

abuse show t h a t  he i s  u n f i t  t o  have custody.  I n  h e r  tes t imony 

she  a i l e g e d  two i n s t a n c e s  i n  1967 and 1970, where C a r l  s t r u c k  

he r  and two i n s t a n c e s  May 1 8 ,  1973 and May 11, 1974, where C a r l  

had he r  around t h e  neck. C a r l  gave a  d i f f e r e n t  p e r s p e c t i v e  on 

t h e  l a t te r  i n c i d e n t s .  The c r e d i b i l i t y  of such a l l e g a t i o n s  w a s  

f o r  t h e  d i s t r i c t  c o u r t .  Even i f  be l i eved ,  t h e  i n c i d e n t s  d i d  n o t  

r e l a t e  t o  t h e  c h i l d r e n .  The wi tnes ses  t e s t i f i e d  t h a t  C a r l  i s  a 

f i r m  d i s c i p l i n a r i a n ,  b u t  lov ing .  Carole  h e r s e l f  t e s t i f i e d  t h a t  

C a r l  had never  m i s t r e a t e d  t h e  c h i l d r e n .  

No purpose would be served i n  r e c i t i n g  f u r t h e r  t h e  e v i -  

dence be fo re  t h e  d i s t r i c t  c o u r t ,  some of which favored C a r l ,  

some of which favored Caro le .  A s  can be seen  from t h e  ev idence  

h e r e t o f o r e  r e c i t e d ,  t h e  evidence was n o t  s o  equa l  t h a t  t h e  d i s -  

t r i c t  c o u r t  was r e q u i r e d  t o  award custody t o  t h e  mother pursuant  

t o  s e c t i o n  91-4515, R.C.M. 1947. There was s u b s t a n t i a l  evidence 

t o  suppor t  t h e  award of custody when t h a t  evidence i s  viewed i n  

t h e  l i g h t  most f avo rab le  t o  C a r l ,  t h e  p r e v a i l i n g  p a r t y .  Th i s  

Court w i l l  s u s t a i n  such de t e rmina t ion  by t h e  d i s t r i c t  c o u r t  based 

upon s u b s t a n t i a l  c o n f l i c t i n g  evidence.  I n  E l i a son  v .  E l i a son ,  

151 Mont. 409, 4 1 6 ,  443 P.2d 884, t h i s  Court  s a i d :  

"The t r i a l  c o u r t ,  having observed and cons idered  
t h e  appearance of  t h e  w i tnes ses  upon t h e  w i t n e s s  
s t a n d ,  t h e i r  manner of t e s t i f y i n g ,  t h e i r  appa ren t  
candor o r  want of candor,  i n  a d d i t i o n  t o  t h e  
tes t imony i t s e l f ,  i s  i n  a  b e t t e r  p o s i t i o n  than  
t h i s  Court  t o  dec ide  q u e s t i o n s  of c r e d i b i l i t y  of 
w i tnes ses  and t h e  weight t o  be given t h e i r  tes t i -  
mony. " 

The o r d e r  of t h e  d i s t r i c t  c o u r t  i s  a f i rmed.  f 

c h i e f  J u s t i c e  



We concur: 

................................. 
Justices 


