
No. 12834 

I N  THE SUPREME COURT OF THE STATE OF MONTANA 

1975 

JAMES DAVIS and LUCY DAVIS, 

p l a i n t i f f s  and Appe l l an t s ,  

-vs - 
CHARLES R. BAINThX, 

Defendant and Respondent. 

Appeal from: D i s t r i c t  Court  o f  t h e  S i x t h  J u d i c i a l  D i s t r i c t ,  
Honorable Jack D. Shanstrom, Judge p r e s i d i n g .  

Counsel of Record: 

For  Appel lan ts  : 

C o r e t t e ,  Smith and Dean, Bu t t e ,  Montana 
Dolphy 0. Pohlman argued,  Bu t t e ,  Montana 

For  Respondent: 

Berg, Angel, Andriolo  and Morgan, Bozeman, Montana 
Char les  F. Ange 1 argued,  Bozeman, Montana 
Anderson, Syrnmes, Forbes,  Pee te  and Brown, 

B i l l i n g s ,  Montana 

Submitted:  March 4 ,  1975 

Decided : MAY 2 8 191q 
2 I .. 

:flfi.-{ > :- " 
F i l e d  : 



M r .  J u s t i c e  Gene B. Daly de l ivered  t h e  Opinion of  t h e  Court. 

This i s  an appeal  from a  judgment en tered  i n  t h e  d i s t r i c t  

c o u r t ,  Sweet Grass County, on a ju ry  v e r d i c t ,  aga ins t  p l a i n t i f f s  

James and Lucy Davis and i n  favor  of defendant Charles R. Bain ter .  

P l a i n t i f f s  a l s o  appeal from an order  of t h e  d i s t r i c t  cour t  denying 

t h e i r  motion f o r  a  new t r i a l .  

The a c t i o n  a rose  out  of an automobile acc ident  involving 

~ a i n t e r ' s  c a t t l e  t ruck ,  and an automobile owned by M r .  and Mrs. 

Vernie Hathaway, i n  which Lucy Davis was a  passenger. A s  a  r e s u l t  

of t h e  acc iden t ,  Hathaways were k i l l e d  i n s t a n t l y  and Lucy Davis 

received severe i n j u r i e s .  The automobile i t s e l f  was t o t a l e d .  The 

Bain ter  t ruck  incurred  l i t t l e  damage. Bain ter  received no i n j u r i e s ,  

bu t  was h o s p i t a l i z e d  a f t e r  t h e  acc ident  f o r  shock. 

P l a i n t i f f s  Davis b r ing  t h i s  appeal  on the  i s s u e  of whether 
a  

t h e  ju ry  renderedlverdic t  which was con t ra ry  t o  t h e  g r e a t  weight 

of  t h e  evidence. 

The acc ident  occurred June 29, 1973, a t  t h e  Springdale 

t u r n  o f f ,  loca ted  between Big Timber and Livingston on U. S. Highway 

10. The following diagram i n d i c a t e s  t h e  r e l a t i v e  p o s i t i o n s  of  t h e  

p a r t i e s  and witnesses  s h o r t l y  before  t h e  acc ident :  
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Lucy Davis was a  passenger i n  a  s t a t i o n  wagon dr iven  by 

M r .  Hathaway (H) proceeding west toward Livingston. Bain ter  (B) 

was d r i v i n g  a  s tock  t r u c k  e a s t  toward Big Timber when he not iced  

t h e  c a r  i n  f r o n t  of him, driven by Ronning (R) was s i g n a l i n g  f o r  

a  l e f t  t u r n  onto t h e  Springdale road. P l a i n t i f f s  o r i g i n a l l y  named 

Ronning a s  a  codefendant, bu t  upon h i s  motion t h e  d i s t r i c t  c o u r t  d i s -  

missed Ronning a s  a  p a r t y  defendant.  

The events  which t en  occurred a r e  i n  d i s p u t e ,  but  t h e  

c o l l i s i o n  d i d  occur between ~ a i n t e r ' s  t r u c k  and t h e  Hathaway c a r .  

The l e f t  f r o n t  of t h e  Hathaway c a r  c o l l i d e d  with t h e  l e f t  r e a r  of 

t h e  Bain ter  t ruck  and t h e  top  of t h e  c a r  was completely sheared o f f .  

Highway Patrolman Clarence Owen inves t iga ted  t h e  acc ident  

and took s tatements  from the  wi tnesses  inc luding  Ba in te r ;  Ronning; 

John Esp, a  passenger i n  ~ o n n i n g ' s  veh ic le ;  and Lyle Ehlke (E), 

who was following t h e  Bain ter  t ruck  a t  t h e  time of t h e  acc iden t ,  

p l a i n t i f f s '  theory evolves from t h e  testimony of Lloyd 

Ronning and John Esp. The day t h e  acc ident  took p lace  it  had been 

ra in ing .  A t  t h e  time of t h e  acc ident  i t  was only mis t ing ,  but  

t h e r e  was s tanding water on t h e  road. Ronning t e s t i f i e d  t h a t  a s  

he was slowing t o  make t h e  l e f t  t u r n  i n t o  Springdale,  he saw t h e  

Bain ter  t ruck  c l o s i n g  i n  on him; t h a t  t h e  t ruck  was zigzagging; 

and, t h a t  he  was a f r a i d  t h a t  an acc ident  might occur because t h e  

Bain ter  t ruck  seemed t o  be out  of c o n t r o l .  To prevent an acc iden t ,  

Ronning turned r i g h t  onto a  tu rnof f .  He d id  not  see  t h e  acc ident  

occur between t h e  Hathaway c a r  and ~ a i n t e r ' s  t ruck .  

John Esp, t h e  passenger i n  ~ o n n i n g ' s  c a r ,  s a i d  he turned 

around t o  look out  t h e  back window when Ronning t o l d  him t h e r e  

might be an acc ident .  Esp t e s t i f i e d  t h a t  he too saw ~ a i n t e r ' s  

t ruck  zigzagging down t h e  road,  a s  i t  was approaching them. However, 

he a l s o  f a i l e d  t o  see  t h e  a c t u a l  acc ident  take  place between Bain ter  

and Ha thaway . 
From t h e  above testimony, p l a i n t i f f s  maintain t h e  acc ident  

occurred when the  Bain ter  t ruck ,  because i t  was out  of c o n t r o l ,  

crossed i n t o  the  west l ane ,  causing t h e  Hathaway c a r  t o  s t r i k e  i t .  

There was no testimony e l i c i t e d  from any wi tness  which 

conclus ive ly  put t h e  Ba in te r  t ruck  i n  t h e  westbound l ane  of t r a f f i c .  



The c l o s e s t  testimony was a  leading ques t ion  asked by p l a i n t i f f s '  

a t t o r n e y  t o  John Esp: 

11 Q. He [Bain ter ]  turned t o  t h e  r i g h t ,  but  t h e  
back end went t o  t h e  l e f t  a s  he e i t h e r  turned 
o r  skidded, i s n ' t  t h a t  c o r r e c t ?  A .  Yes. I I 

The i n v e s t i g a t i n g  highway patrolman t e s t i f i e d  t h a t  because of 

t h e  l o c a t i o n  of t h e  d e b r i s  a f t e r  t h e  acc iden t ,  he had no doubt 

t h a t  t h e  acc ident  occurred i n  t h e  westbound lane.  

~ e f e n d a n t ' s  theory,  obviously t h e  theory be l ieved by 

t h e  ju ry ,  comes pr imar i ly  from t h e  testimony of Lyle Ehlke who 

was following t h e  Bain ter  t ruck  a t  t h e  time of t h e  acc ident .  

Ehlke and h i s  wife  a t  t h e  time of t h e  acc iden t  were enroute  t o  

Minnesota from Washington. They knew no one involved i n  t h e  

acc ident .  Ehlke t o l d  t h e  highway patrolman t h a t  a  white  s t a t i o n  

wagon had passed him j u s t  p r i o r  t o  t h e  acc iden t ,  proceeded down 

t h e  road and s t ruck  t h e  s i d e  of t h e  Hathaway veh ic le ,  causing 

i t  t o  veer  and s t r i k e  ~ a i n t e r ' s  t ruck .  Ehlke and t h e  highway 

patrolman inves t iga ted  t h e  l e f t  s i d e  of the  Hathaway c a r  a f t e r  

t h e  acc ident  and found only a  small  s c r a t c h  on t h e  l e f t  s i d e ,  which 

was no t  a  new mark. A t  t r i a l ,  Ehlke t e s t i f i e d  t o  t h e  e f f e c t  t h a t  

t h e  white  s t a t i o n  wagon passed on t h e  l e f t  s i d e  of t h e  Hathaway 

c a r  and s t r u c k  t h e  l e f t  s i d e  of t h e  Hathaway veh ic le ,  causing 

i t  t o  veer  and c o l l i d e  wi th  the  r e a r  end of t h e  Ba in te r  c a t t l e  

t ruck.  

There i s  some c o n f l i c t  a s  t o  which s i d e  of t h e  Hathaway 

veh ic le  Ehlke t o l d  t h e  i n v e s t i g a t i n g  highway patrolman t h a t  t h e  

white  s t a t i o n  wagon s t ruck .  The highway patrolman claims i t  was 

t h e  r i g h t  s i d e .  Ehlke maintains i t  was t h e  l e f t  s i d e ,  even though 

they inves t iga ted  both s i d e s  of t h e  Hathaway vehic le .  

P l a i n t i f f s  contend Ehlke ' s  testimony i s  h ighly  improbable, 

i n c r e d i b l e ,  and i n h e r e n t l y  impossible and c la im t h a t  t h i s  Court 

ought t o  d is regard  i t  i n  i t s  cons ide ra t ion ,  c i t i n g  a s  a u t h o r i t y  

Casey v. Northern P a c i f i c  Ry. Co., 60 Mont. 56, 68, 198 P. 141, 

and ,quote:  



I I The r u l e  has  been s t a t e d  repeatedly  i n  t h i s  
j u r i s d i c t i o n  t h a t  a cour t  may r e j e c t  t h e  most 
p o s i t i v e  testimony, though t h e  wi tness  be not  
d i s c r e d i t e d  by d i r e c t  evidence impeaching him 
o r  con t rad ic t ing  h i s  s ta tements .  The inherent  
improbabi l i ty  of  h i s  s t o r y  may deny it  a l l  
claims t o  r e spec t .  " (Emphasis added. ) 

P l a i n t i f f s  poin t  out t h a t  t h e  two s t o r i e s  r e l a t e d  by 

Ehlke a r e  con t rad ic to ry  and not  worthy of b e l i e f  f o r  i t  i s  so  

obviously con t ra ry  t o  t h e  testimony of  t h e  o the r  wi tnesses .  

This Court cannot agree.  We f i n d  t h e r e  i s  s u f f i c i e n t  

evidence t o  support  t h e  v e r d i c t .  

P l a i n t i f f s  poin t  out t h a t  Mrs. Ehlke, a s  a passenger i n  

t h e  Ehlke veh ic le ,  saw t h e  acc ident  between t h e  Hathaway c a r  and 

t h e  Bain ter  t ruck .  They claim t h a t  she d i d  no t  see  a second white  

s t a t i o n  wagon. With good v i s i b i l i t y  t o  t h e  l e f t  and f r o n t ,  Ronning 

d id  n o t  see  a second white  s t a t i o n  wagon. Esp, who was looking 

n o r t h  t o  t h e  f r o n t  and r e a r  of t h e  Ronning c a r ,  d id  n o t  see  a 

second white  s t a t i o n  wagon. Bain ter  t e s t i f i e d  t h a t  he d id  n o t  

s e e  a white  s t a t i o n  wagon come from t h e  r e a r ,  pass ~ h l k e ' s  pickup, 

t r a v e l  down t h e  c e n t e r  l i n e  of the  highway and pass between t h e  

Kathaway c a r  and h i s  c a t t l e  t ruck.  P l a i n t i f f s  maintain t h a t  had 

t h e  white  s t a t i o n  wagon done what Ehlke claimed i t  d i d , s u r e l y  

these  people would have seen i t  a l s o .  

However, t h e r e  i s  testimony which tends t o  expla in  why no 

one e l s e  saw the  acc iden t ,  and which corrobora tes  ~ h l k e ' s  s t o r y .  

~ o n n i n g ' s  testimony under cross-examination concerning 

t h e  acc ident  and t h e  white  s t a t i o n  wagon was: 

"Q. But you don ' t  know on which s i d e  of t h e  road 
i t  [ ~ a i n t e r ' s  t r u c k ]  was on? A .  That i s  t h e  quest ion 
t h a t  i s  hard f o r  me t o  answer. 

"Q. You saw t h e  Bain ter  t ruck  tu rn ing  toward t h e  r i g h t  
toward t h e  d i t c h ?  A.. He was zigzagging, and then he 
come around l i k e  t h a t .  

"Q. And headed toward t h e  d i t c h  then? A .  When he 
come around l i k e  t h a t  I heard t h e  crash .  That i s  
when the  acc iden t  happened. 



"Q. Again, you don ' t  know where t h e  impact was i n  
r e l a t i o n  t o  t h e  westbound l ane?  A .  I wish I could 
say where i t  was, but  I mean, i t  was behind me. And 
I was busy t r y i n g  t o  ge t  my car--- to  keep from t i p p i n g  
t h i s  c a r  over I was dr iv ing .  I don ' t  want t o  be wrong w i t h  
anybody. 

"Q. Regarding t h e  white  s t a t i o n  wagon t h a t  M r .  Pohlman 
was quest ioning you about ,  you c a n ' t  say t h a t  t h e  white  
s t a t i o n  wagon d i d n ' t  pass t h a t  a r e a ?  A. No, I c a n ' t .  
It  could have. I have thought of i t  f o r  s i x  months." 

M r .  ~ o n n i n g ' s  concern over being involved i n  an acc iden t ,  and 

being i n  t h e  process of turn ing ,  expla ins  why he might have f a i l e d  

t o  see  any white  s t a t i o n  wagon. 

John Esp, t h e  passenger i n  t h e  Ronning c a r ,  t e s t i f i e d  t h a t  

he too f a i l e d  t o  see  a  white  s t a t i o n  wagon leaving  t h e  scene of 

the  acc iden t ,  b u t  a l s o  t e s t i f i e d  t h a t  h i s  a t t e n t i o n  was d i r e c t e d  

t o  t h e  r e a r  when t h e  acc ident  occurred, and he did n o t  see  the  

acc ident  a c t u a l l y  occur. 

Bain ter  t e s t i f i e d  he d id  n o t  s e e  t h e  white s t a t i o n  wagon 

u n t i l  he got  out of  h i s  t ruck  a f t e r  t h e  acc iden t ,  and saw a  white  

s t a t i o n  wagon proceeding down the  road. H e  a l s o  t e s t i f i e d  t h a t  

because he was tu rn ing  h i s  t ruck  toward t h e  d i t c h  when t h e  acc i -  

dent  happened t h a t  he would have been unable t o  see  the  white  

s t a t i o n  wagon. 

Mrs. Ehlke, who was r i d i n g  i n  t h e  pickup wi th  he r  husband, 

s a i d  she d id  no t  see  the  white  s t a t i o n  wagon, but  d i d  t e s t i f y  t h a t  

j u s t  p r i o r  t o  t h e  acc iden t  she d i d  hear  something. On d i r e c t  

examination by defendant ' s  a t t o r n e y  Mrs. Ehlke t e s t i f i e d :  

"Q. J u s t  p r i o r  t o  t h e  impact d id  you see  o r  hear  
anything e l s e  o t h e r  than -- A,. Yes. Something went 
r i g h t  by t h e  t ruck .  And I s a i d  t o  my husband, I s a i d ,  
what was t h a t .  

"Q. When you say went by t h e  t ruck ,  you mean your t ruck?  
A .  Yes. Went r i g h t  by. 

' Q  Was t h i s  a  sound t h a t  you heard? A .  Yes. 

"Q. Was t h e  sound going from back t o  f r o n t  o r  f r o n t  
t o  back? A .  It was coming from the  back t o  the  f r o n t .  

"Q. How long a f t e r  you heard t h a t  sound d id  you see  
t h i s  impact? A .  Right a f t e r .  

"Q. Did you ever  a c t u a l l y  see  anything pass you, your- 
s e l f ?  A .  No. ' 1  



Again no d i r e c t  testimony concerning t h e  white  s t a t i o n  wagon, bu t  

testimony which lends c r e d i b i l i t y  t o  M r .  ~ h l k e ' s  s t o r y .  

More support ing testimony comes from Doug Solberg,  a 

s tudent  from Montana S t a t e  Univers i ty ,  who was d r iv ing  we l l  behind 

t h e  people involved i n  t h e  acc iden t ,  a t  t h e  time i t  occurred. H i s  

testimony e s t a b l i s h e s  t h e r e  was another  white  s t a t i o n  wagon. 

Solberg t e s t i f i e d  t h e  white  s t a t i o n  wagon followed him f o r  a 

length  of time and then passed him. There i s  c o n f l i c t i n g  t e s t i -  

mony between Ehlke and Solberg a s  t o  t h e  number of passengers i n  

t h e  white  s t a t i o n  wagon. 

The i n v e s t i g a t i n g  highway patrolman, Clarence Owen, 

t e s t i f i e d  he had no doubt t h a t  t h e  acc ident  occurred i n  t h e  west- 

bound l ane  of t r a f f i c ,  and t h a t  t h e  Bain ter  t ruck  swerved i n t o  

t h a t  l ane  causing t h e  acc ident .  This he a sce r t a ined  from l o c a t i o n  

of t h e  d e b r i s  of t h e  wreck s c a t t e r e d  on t h e  highway. However, 

t h e r e  was testimony e l i c i t e d  from Off i ce r  Owen showing t h a t  he 

f a i l e d  t o  quest ion anyone a s  t o  t h e  removal of  d e b r i s  from t h e  

eastbound l ane  of t r a f f i c  before  h i s  a r r i v a l  a t  t h e  scene of t h e  

acc ident  around 7:30 p.m., approximately 20-25 minutes a f t e r  t h e  

acc ident  occurred. O f f i c e r  Owen a l s o  t e s t i f i e d  t h a t  he radioed 

t o  Big Timber f o r  law enforcement o f f i c i a l s  t o  be on t h e  lookout 

f o r  t h e  descr ibed white  s t a t i o n  wagon, wi th  negat ive  r e s u l t s .  

But, t h e  r a d i o  c a l l  was n o t  t ransmi t ted  u n t i l  some 40 minutes a f t e r  

t h e  acc iden t  occurred. 

O f f i c e r  Owen t e s t i f i e d  he doubted t h a t  t h r e e  c a r s  could 

pass simultaneously on t h e  highway, although he admitted he had 

f a i l e d  t o  measure t h e  width of t h e  highway and record i t .  Another 

wi tness ,  D r .  Drumheller, a physics professor  from Montana S t a t e  

Univers i ty ,  t e s t i f i e d  t h a t  he had measured t h e  width of t h e  road 

and found i t  t o  be 32 f e e t ,  t h e o r e t i c a l l y  wide enough f o r  t h e  

t h r e e  c a r s  i n  quest ion t o  have passed simultaneously.  D r .  Drum-  

h e l l e r  f u r t h e r  t e s t i f i e d  t h a t  i t  was conceivable t h e  acc ident  

could have occurred between the  Hathaway c a r  and t h e  Bain ter  t ruck  

a t  a minimum angle of 22 degrees,  bu t  t h e  doctor  could n o t  say 

f o r  su re  on which s i d e  of t h e  highway t h e  acc iden t  occurred. D r .  



Drumheller a l s o  t e s t i f i e d  t h e  Hathaway c a r ,  a f t e r  t h e  impact, 

could have been thrown sideways, which would expla in  why i t  

was loca ted  i n  t h e  westbound lane  heading s t r a i g h t  down t h e  road. 

A thorough review of the  record revea l s  t h e r e  was 

c r e d i b l e  evidence support ing both t h e o r i e s  of how t h e  acc iden t  

occurred. Therefore,  t h e  j u r y  d i d  no t  render  a v e r d i c t  which was 

con t ra ry  t o  t h e  g r e a t  weight of t h e  evidence. But, t o  t h e  con- 

t r a r y ,  t h e  v e r d i c t  i s  supported by s u b s t a n t i a l  c r e d i b l e  evidence. 

A s  t o  whether t h e  d i s t r i c t  cour t  e r r e d  i n  denying p la in -  

t i f f s '  motion f o r  a new t r i a l ,  t h i s  Court has he ld  t h a t  t h e  t r i a l  

c o u r t  has broad d i s c r e t i o n  t o  grant  o r  r e f u s e  t o  g ran t  a new 

t r i a l  and w i l l  n o t  be reversed on appeal  except f o r  a manifest  

abuse of t h a t  d i s c r e t i o n .  Johnson v. Whitcomb, 149 Mont. 23, 422 

P.2d 642; Tigh v. College Park Real ty Co., 149 Mont. 358, 427 

P. 2d 57. Where t h e r e  i s  s u b s t a n t i a l  c r e d i b l e  evidence t o  support  

t h e  v e r d i c t  i t  i s  no t  e r r o r  f o r  t h e  d i s t r i c t  cour t  t o  deny a motion 

f o r  a new t r i a l .  Davis v. Smith, 152 Mont, 170, 448 P.2d 133; 

Kincheloe v. Rygg, 152 Mont. 187, 448 P.2d 140; Heen v. Tiddy, 

151 Mont. 265, 442 P.2d 434. 

This  Court having found s u b s t a n t i a l  c r e d i b l e  evidence 

t o  support  t h e  ju ry  v e r d i c t  f i n d s  no abuse of d i s c r e t i o n  o r  e r r o r  

on t h e  p a r t  of t h e  d i s t r i c t  cour t  i n  denying t h e  motion f o r  a 

new t r i a l .  

The judgment of t h e  d i s t r i c t  cou affirmed. 

4 --------- 

We Concur: 

Chief J u s t i c e  



Mr. Justice John Conway Harrison dissenting: 

I dissent. 


