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Mr. J u s t i c e  Gene B. Daly de l ivered  t h e  Opinion of t h e  Court. 

This i s  an appeal  from an amended judgment of t h e  d i s t r i c t  

c o u r t ,  G a l l a t i n  County, awarding p l a i n t i f f  $166.47 i n  s i c k  leave ,  

and $1,347.90 i n  annual leave  a s  compensation upon terminat ion of 

h i s  employment a s  superintendent  of schools  f o r  School D i s t r i c t  No. 

44, G a l l a t i n  County. 

P l a i n t i f f  Robert S. Bitney was h i r e d  by defendant school 

d i s t r i c t  a s  school superintendent  f o r  t h e  school years  1970-71, 

1971-72, and 1972-73, under t h r e e  s e p a r a t e  w r i t t e n  c o n t r a c t s  of 

employment. Defendant school  d i s t r i c t  a t  a board meeting he ld  on 

January 9 ,  1974, resolved t o  terminate  p l a i n t i f f ' s  employment wi th  

t h e  school d i s t r i c t  a t  t h e  exp i ra t ion  of h i s  con t rac t  f o r  t h a t  

school year .  

Upon completion of t h e  school yea r ,  p l a i n t i f f  f i l e d  a claim 

wi th  t h e  school board f o r  $4,537.93 f o r  75 days of unused annual 

leave;  $513.34 f o r  34 days of unused s i c k  l eave ;  and $144.28 f o r  

f r i n g e  b e n e f i t s .  P l a i n t i f f  a r r i v e d  a t  these  f i g u r e s  by d iv id ing  

h i s  yea r ly  s a l a r y  by 12 f o r  a monthly s a l a r y  f i g u r e ;  divided t h a t  

f i g u r e  by 20, the  average number of working days per  month, f o r  a 

d a i l y  r a t e  of pay. He followed t h a t  procedure f o r  each year  he was 

employed by t h e  school d i s t r i c t ;  then mul t ip l i ed  t h e  r e s u l t i n g  

f i g u r e  by t h e  number of days of annual leave  and s i c k  leave  he had 

n o t  used during t h a t  year .  

Defendant school d i s t r i c t  denied h i s  c laim,  bu t  tendered 

p l a i n t i f f  $166.47 a s  compensation f o r  unused s i c k  leave.  

During t h e  per iod of h i s  employment p l a i n t i f f  a t tended 

c l a s s e s  a t  Montana S t a t e  Univers i ty  working towards h i s  doctor  of 

philosophy degree. The school board was aware of t h i s  a t  t h e  t i m e  

they entered  i n t o  each of t h e  employment con t rac t s .  



P l a i n t i f f  brought t h i s  a c t i o n  t o  recover  t h e  amount 

a l l e g e d  due him by t h e  school d i s t r i c t .  The cause was t r i e d  

before  t h e  d i s t r i c t  c o u r t ,  s i t t i n g  without  a jury.  The c o u r t  

i n  i t s  o r i g i n a l  f ind ings  of  f a c t  and conclusions of law held 

t h a t  under t h e  c o n t r a c t  wi th  t h e  school d i s t r i c t  p l a i n t i f f s  

annual leave  d id  no t  accrue from year  t o  year  and consequently 

p l a i n t i f f  was e n t i t l e d  t o  only 20 days annual leave under h i s  

c o n t r a c t ,  but  under s e c t i o n  59-1002, R.C.M. 1947, p l a i n t i f f  i s  a l -  

lowed, a s  a s t a t e  employee, t o  accrue up t o  30 days annual leave.  

The c o u r t  f u r t h e r  found t h a t  p l a i n t i f f  had taken 3 days of annual leave  

during t h e  school year  and t h a t  he was away from h i s  job a t t end ing  

c l a s s e s  a t  Montana S t a t e  Universi ty  f o r  a per iod of  time equiva lent  

t o  19 working days. The c o u r t  found p l a i n t i f f  had used 22 days 

of annual leave during t h e  school year  1972-73, and under h i s  

c o n t r a c t  was e n t i t l e d  t o  no reimbursement f o r  annual leave ,  b u t  

under s e c t i o n  59-1002, he was e n t i t l e d  t o  8 days of  compensation f o r  

annual leave  (30 days accumulated leave  - 22 days used) .  

To f i n d  p l a i n t i f f ' s  d a i l y  earn ings ,  t h e  c o u r t  divided 

p l a i n t i f f ' s  1972-73 annual s a l a r y  of $15,400 by 365, t h e  number o f  

days i n  a year ,  which r e s u l t s  i n  a d a i l y  r a t e  of $42.19. The 

c o u r t  mul t ip l i ed  t h e  d a i l y  r a t e  by the  8 days found t o  be owing 

p l a i n t i f f ,  t o  a r r i v e  a t  $337.52, t h e  amount t h e  cour t  s t a t e d  t h e  

school d i s t r i c t  owed p l a i n t i f f  f o r  annual leave.  

The cour t  f u r t h e r  found p l a i n t i f f  was e n t i t l e d  t o  12 days 

s i c k  leave  f o r  1971-72 and 12 days f o r  1972-73. The cour t  then 

found t h a t  p l a i n t i f f ' s  d a i l y  earnings f o r  1971-72 was $40.00 per day. 

Therefore,  t h e  school d i s t r i c t  owed a s  unused s i c k  leave  $480 

t o  p l a i n t i f f  f o r  1971-72, and $506.28 f o r  1972-73, f o r  a t o t a l  of 

$666.28. Under sec t ion  59-1008, R.C.M. 1947, p l a i n t i f f  i s  e n t i t l e d  

t o  a lump sum payment of one-quarter of t h a t  amount o r  $166.47. 

Therefore,  t h e  cour t  held t h e  school d i s t r i c t  owed p la in-  

t i f f  $337.52 a s  compensation f o r  annual leave  and $166.47 a s  com- 

pensat ion f o r  s i c k  leave ,  o r  a t o t a l  compensation of $503.99. The 



cour t  f u r t h e r  ordered t h a t  each pa r ty  pay i t s  own a t t o r n e y  f e e .  

P l a i n t i f f  challenged those f ind ings  of f a c t  and conclusions 

of law. A hearing was held on t h e  chal lenge.  The c o u r t  then 

amended i t s  f indings  and conclusions,  f ind ing  t h a t  p l a i n t i f f  was 

s t i l l  e n t i t l e d  t o  $166.47 f o r  s i c k  l eave ,  but  was e n t i t l e d  t o  a 

f u l l  30 days annual leave  i n  add i t ion  t o  those days used i n  t h e  

1972-73 school year .  The cour t  then took p l a i n t i f f ' s  1972-73 s a l a r y ,  

found t o  be $16,400 r a t h e r  than $15,400 previously used, and divided 

i t  by 365 days, which came t o  a d a i l y  r a t e  of $44.93, which, mul- 

t i p l i e d  by 30, came t o  $1,347.90 t h e  amount due p l a i n t i f f  f o r  unused 

annual leave.  The annual leave  and s i c k  leave  t o t a l  $1,514.37. 

From t h a t  amended judgment, p l a i n t i f f  and defendant school d i s t r i c t  

appeal .  

The t h r e e  c o n t r a c t s  between p l a i n t i f f  and t h e  school d i s -  

t r i c t  were i d e n t i c a l ,  except f o r  a yea r ly  inc rease  i n  s a l a r y ,  and 

read : 

"THIS AGREEMENT between Robert S. Bitney, a 
Superintendent duly q u a l i f i e d  t o  supervise ,  
adminis te r ,  and teach  i n  t h e  Public Schools of 
Montana, Par ty  of t h e  F i r s t  P a r t ,  and t h e  Board 
of Trus tees  of Belgrade School D i s t r i c t  No. 44, 
County of G a l l a t i n ,  S t a t e  of Montana, Party of 
t h e  Second P a r t :  

"WITNESSETH THAT: Par ty  of t h e  F i r s t  Par t  agrees  
mperform t h e  r e g u l a r  d u t i e s  of a school adminis- 
t r a t o r  of such Second Class School during t h e  en- 
suing year  beginning J u l y  1, 1972 and ending June 
30, 1973: 

"AND THAT t h e  Par ty  of t h e  Second Par t  f u r t h e r  
agrees  t o  g r a n t  t h e  Par ty  of t h e  F i r s t  P a r t ,  one 
(1) f u l l  month's leave from h i s  school d u t i e s ,  with 
f u l l  remuneration, i n  add i t ion  t o  t h e  r e g u l a r  f u l l  
s i c k  leave allowed o the r  t eachers  i n  the  school 
system. 11 

The quest ion presented f o r  review on appeal i s  whether 

p l a i n t i f f  i s  e n t i t l e d  t o  accumulated annual leave ,  s i c k  leave ,  

a.nd a t t o r n e y  fees .  



Before p l a i n t i f f ' s  r i g h t  t o  accumulated annual l eave  and 

s i c k  leave  can be a s c e r t a i n e d ,  i t  f i r s t  must be determined whether 

h i s  r i g h t  t o  annual leave  and s i c k  leave  i s  -mk$con t rac tua l ,  o r  

whether he can b r i n g  himself wi th in  t h e  purview of s e c t i o n  59-1002, 

and s e c t i o n  59-1008, R.C.M. 1947, which govern annual leave  and 

s i c k  l eave  of an employee of t h e  s t a t e ,  county o r  c i t y .  

There i s  no doubt M r .  Bi tney,  as superintendent  of schools ,  

was an employee of  t h e  school d i s t r i c t ,  and t h e r e f o r e  a publ ic  

employee. Sect ion 59-1007, R.C.M. 1947, excludes school  teachers  

from t h a t  p a r t  of t h e  a c t  allowing annual l eave  and s i c k  leave.  

The ques t ion  then becomes -- whether o r  n o t  Bitney, a s  school super- 

in tenden t ,  can be c l a s s i f i e d  a s  a school teacher .  

I n  S t a t e  ex r e l .  Howard v. I r e l a n d ,  114 Mont. 488, 138 

P.2d 569, t h i s  Court he ld  t h a t  t h e r e  i s  a d i s t i n c t i o n  between a 

superintendent  and a teacher  i n  mat ters  of  h i r i n g  and d i smissa l .  

The d i s t i n c t i o n  t h e r e ,  however, evolved from two d i f f e r e n t  s t a t u t e s  

f o r  h i r i n g  and d i smissa l ,  one covering t eachers  and t h e  o t h e r  

covering super in tendents .  Here, t h e r e  a r e  n o t  two d i f f e r e n t  s t a t u t e s  

r e g u l a t i n g  t h e  compensation of t eachers  and superintendents .  Both 

a r e  h i r e d  on a c o n t r a c t u a l  r e l a t i o n s h i p  between t h e  ind iv idua l  and 

t h e  school board. 

The c o n t r a c t  i t s e l f  s t a t e s  Bitney i s  q u a l i f i e d  t o  teach 

i n  t h e  school d i s t r i c t  and s t a t e s  he i s  e n t i t l e d  t o  "regular  f u l l  

s i c k  leave  allowed o t h e r  t eachers  i n  the  school system." (Emphasis 

ours ) .  Such language impl ies  both p a r t i e s  considered Bitney a 

school teacher .  So f o r  t h e  purpose of i n t e r p r e t i n g  t h i s  c o n t r a c t  

only,  we c l a s s i f y  Bitney a s  a school t eacher ,  which would make 

s e c t i o n s  59-1002 and 59-1008, R.C.M. 1947, n o t  a p p l i c a b l e  t o  him. 

This  problem then a r i s e s - - t e a c h e r s ,  because of t h e  9 month 

school yea r ,  do n o t  r e c e i v e  vacat ion time. Superintendents serve  

t h e  e n t i r e  yea r ,  t h e r e f o r e  annual leave  becomes a n e c e s s i t y  t o  t h e i r  

c o n t r a c t s .  Here, Bitney cont rac ted  wi th  t h e  school board f o r  one 

month's vacat ion time wi th  f u l l  remuneration. The c o n t r a c t  i s  

s i l e n t  a s  t o  accumulation and/or remuneration on terminat ion.  There 



i s  only one superintendent  t o  a school d i s t r i c t  and t h i s  problem 

r a r e l y  a r i s e s  so t h e r e  i s  no school d i s t r i c t  pol icy  which would 

a s s i s t  i n  t h e  i n t e r p r e t a t i o n  of t h e  c o n t r a c t  language. 

The p a r t i e s  agree  t h a t  we must look t o  the  c o n t r a c t  t o  

determine ~ i t n e y ' s  and t h e  school d i s t r i c t ' s  r i g h t s  and ob l iga t ions .  

But, what s tandard should apply when t h e  c o n t r a c t  i s  s i l e n t  o r  vague 

i n  t h i s  a r e a ?  Does Bitney have a r i g h t  t o  compensation f o r  unused 

vacat ion time? Does he have a r i g h t  t o  compensation f o r  unused 

s i c k  leave?  

F i r s t ,  we cons ider  t h e  quest ion of s i c k  leave.  p l a i n t i f f ' s  

c o n t r a c t  e x p l i c i t l y  s t a t e s  : 

"AND THAT t h e  pa r ty  of t h e  Second Par t  f u r t h e r  
agrees  t o  g ran t  t h e  Par ty  of t h e  F i r s t  P a r t ,  one (1) 

f u l l  month's leave  from h i s  school d u t i e s ,  with f u l l  
remuneration, i n  add i t ion  t o  t h e  r egu la r  f u l l  s i c k  leave  
allowed o t h e r  teachers  i n  t h e  school system." (Emphasis 
ours) .  

Therefore,  we f i n d  p l a i n t i f f  cont rac ted  f o r  t h e  r e g u l a r  s i c k  leave  

granted t o  a l l  teachers  of t h e  school d i s t r i c t .  

The " ~ o a r d  ~ o l i c y / ~ e a c h e r  Handbook", a book d i s t r i b u t e d  

t o  a l l  f a c u l t y  members by t h e  school d i s t r i c t  was en te red  i n t o  

evidence. It s t a t e s  t h i s  pol icy  of the  school d i s t r i c t  a s  t o  s i c k  

leave  compensation: 

"(a)  Eight days of s i c k  leave ,  wi th  f u l l  pay, s h a l l  
be given each year  of con t rac t  employment. 

"(b) A teacher  on c o n t r a c t  may accumulate a t o t a l  of 
f o r t y  days of s i c k  leave  during continuous tenure  i n  
t h e  Belgrade Schools. I t  

The book then goes on t o  expla in  t h e  procedare i f  a 

teacher  i s  s i c k  and h i s  o r  he r  s i c k  leave  accumulation. But no- 

where does i t  provide f o r  compensation f o r  accumulated s i c k  leave 

upon the  terminat ion of employment. Therefore we f i n d  t h e r e  was 

no pol icy  f o r  compensation of  unused s i c k  leave  by t h e  school d i s -  

t r i c t  upon terminat ion of employment. The d i s t r i c t  c o u r t  e r red  

i n  awarding p l a i n t i f f  $166.47 f o r  accumulated unused s i c k  leave.  



As t o  t h e  annual leave ,  the  c o n t r a c t  provides p l a i n t i f f  

s h a l l  r ece ive  one month's annual leave  with f u l l  remuneration. 

And again ,  t h e r e  i s  no school d i s t r i c t  pol icy  concerning vacat ion 

t ime, and nothing mentioned i n  t h e  handbook f o r  t eachers  and 

superintendents .  I n  or&er t o  i n t e r p r e t  t h e  c o n t r a c t ,  we f e e l  

compelled t o  tu rn  t o  t h e  o v e r a l l  pol icy  es t ab l i shed  by t h e  l e g i s -  

l a t u r e  concerning annual leave  and i t s  accumulation. Sect ion 

59-1002, R.C.M. 1947, before  amendment i n  1974, provided: 

1 I Annual vacat ion leave  may be accumulated t o  a t o t a l  
no t  t o  exceed t h i r t y  (30) working days. I I 

Since government agencies  must work wi th in  t h e  confines  

of a f i s c a l  budget, i t  i s  only l o g i c a l  t h a t  t h e  l e g i s l a t u r e  l imi ted  

t h e  accumulation of annual leave.  That way departments of government 

can es t ima te  more p r e c i s e l y  t h e  annual leave  compensation f o r  

employees te rminat ing  t h e i r  employment. School d i s t r i c t s  must a l s o  

work wi th in  budgets. They too ,  must know what t o  expect i n  com- 

pensat ing te rminat ing  employees. 

Here, t h e  c o n t r a c t  i n  quest ion i s  s i l e n t  on t h e  mat ter  so 

we w i l l  apply t h e  same standard es t ab l i shed  by the  l e g i s l a t u r e  

"for a l l  publ ic  employees", which would e n t i t l e  p l a i n t i f f  t o  30 

days accumulated annual leave  upon terminat ion of h i s  employment 

wi th  t h e  school d i s t r i c t .  

It follows t h a t  we must determine how much compensation 

p l a i n t i f f  i s  t o  be paid f o r  the  30 day annual leave.  There i s  no 

a u t h o r i t y  c i t e d  by e i t h e r  pa r ty  a s  t o  t h e  computation which must 

be used. P l a i n t i f f  argues t h a t  h i s  annual s a l a r y  should be divided 

by twelve t o  determine h i s  monthly compensation; t h a t  amount should 

be divided by 20, f o r  20 working days i n  a month, t o  a r r i v e  a t  t h e  

d a i l y  wage; then t h a t  amount should be mul t ip l i ed  by t h e  number of 

days of  annual leave  allowed. 

Since t h e r e  has been no a u t h o r i t y  c i t e d  by e i t h e r  p a r t y  

t o  demonstrate t h a t  t h e  d i s t r i c t  cour t  e r r e d  i n  determining t h e  

amount of annual leave  compensation by d iv id ing  p l a i n t i f f ' s  annual 



s a l a r y  by 365 t o  determine a d a i l y  wage, then mult iplying t h e  amount 

by t h e  30 days of annual leave  accumulated, t h i s  Court f i n d s  t h e  

d i s t r i c t  cour t  ac ted  properly i n  i t s  determinat ion.  

We f ind  nothing i n  t h e  record t o  support  t h e  annual s a l a r y  

f i g u r e  of $16,400 f o r  t h e  1972-73 school year .  The amount of 

annual s a l a r y  shown on t h e  f a c e  of t h e  1972-73 con t rac t  i s  $15,400. 

That amount divided by 365 e s t a b l i s h e s  a d a i l y  r a t e  of $42.92. 

When t h a t  d a i l y  r a t e  i s  mul t ip l i ed  by t h e  30 days of accrued leave  

i t  equals  $1,287.60. This i s  the  accrued vacat ion pay t h e  school 

d i s t r i c t  owes p l a i n t i f f .  

There i s  some controversy a s  t o  whether o r  n o t  p l a i n t i f f  

should be charged annual leave  f o r  t h e  t i m e  taken t o  a t t e n d  school. 

The p a r t i e s  were aware of t h i s  arrangement a t  each c o n t r a c t  time 

and s e l e c t e d  t o  ignore i t .  The school d i s t r i c t  d id  no t  quest ion t h e  

arrangement u n t i l  t h i s  l i t i g a t i o n  a rose  and i t  appears t h a t  p la in -  

t i f f ' s  a t tendance a t  school benef i t ed  both p l a i n t i f f  and t h e  school 

d i s t r i c t  f o r  t h e  t h r e e  year  period i n  quest ion.  It i s  much too  l a t e  

now t o  examine i n t o  t h e  arrangement and reform t h e i r  mutual executed 

agreement. 

The f i n a l  i s s u e  f o r  t h i s  Cour t ' s  determinat ion i s  t h e  quest ion 

of a t t o r n e y  fees .  P l a i n t i f f  argues he i s  e n t i t l e d  t o  a t t o r n e y  f e e s  

a s  sec t ion  41-1306, R.C.M. 1947, express ly  s t a t e s  t h a t  any judgment 

f o r  wages s h a l l  inc lude  a t t o r n e y  fees .  The school d i s t r i c t  counters  

t h a t  s e c t i o n  41-1301(3) (b) , R.C.M. 1947, express ly  excludes p l a i n t i f f  

from recovering a t t o r n e y  f e e s .  It provides:  

"'Employer' inc ludes  an i n d i v i d u a l ,  pa r tne r sh ip ,  
a s s o c i a t i o n ,  corpora t ion ,  bus iness  t r u s t ,  a l e g a l  

r e p r e s e n t a t i v e ,  o r  any organized group of persons,  
a c t i n z  d i r e c t l v  o r  i n d i r e c t l v  i n  t h e  i n t e r e s t  of an 
emploTer i n  r e l a t i o n  t o  an ekployee,  but  s h a l l  n o t  - 7 

inc lude  t h e  United S t a t e s ,  s t a t e  o f - ~ o n t a n a ,  o r  any 
l e g a l  subdivis ion thereof ."  (Emphasis ours) .  

The genera l  r u l e  i s  t h a t  a t t o r n e y  f e e s  a r e  n o t  recoverable  

by success fu l  l i t i g a n t s  e i t h e r  i n  law o r  equ i ty ,  except where 

they a r e  express ly  provided f o r  by c o n t r a c t  o r  s t a t u t e .  Roseneau 

Food, Inc.  v. Coleman, 140 Mont. 572, 374 P.2d 87. Although sec t ion  



41-1306, R.C.M. 1947, provides f o r  a t t o r n e y  fees  i n  judgments 

f o r  wages, t h i s  Court f i n d s  t h a t  s e c t i o n  does not  apply t o  s t a t e  

government o r  any of i t s  subdiv is ions  which would inc lude  de- 

fendant school d i s t r i c t ,  f o r  i t  is  express ly  excluded i n  t h e  

d e f i n i t i o n  of employer a s  above quoted i n  s e c t i o n  41-1301(3)(b), 

R.C.M. 1947. Therefore,  t h e  d i s t r i c t  cour t  properly denied 

a t t o r n e y  f e e s  t o  p l a i n t i f f .  

That p a r t  of t h e  judgment of  t h e  d i s t r i c t  cour t  g ran t ing  

s i c k  leave  te rminat ive  pay t o  p l a i n t i f f  i s  reversed.  W e  a f f i r m  

t h a t  p a r t  of t h e  judgment t h a t  awarded 30 days annual leave  pay 

and denied a t t o r n e y  f e e s  t o  p l a i n t i f f .  We remand t h e  cause t o  t h e  

d i s t r i c t  cour t  f o r  an o rde r  c o r r e c t i n g  t h e  computation of annual 

leave  awarded, c o n s i s t e n t  with t h i s  opinionf'" 

J u s t i c e  / 

We Concur: 

................................. 
J u s t i c e s .  

M r .  Chief Justice James T. Harrison did not participate in this 

cause. 


