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Hon. W. W.  Less ley ,  D i s t r i c t  Judge, s i t t i n g  f o r  Chief J u s t i c e  
James T. Har r i son ,  d e l i v e r e d  t h e  op in ion  of  t h e  Court .  

This  appea l  a r i s e s  from t h e  d e n i a l  of   la in tiff's motion 

f o r  a  judgment no twi ths t and ing  t h e  v e r d i c t  by t h e  d i s t r i c t  c o u r t ,  

Deer Lodge County. The j u r y  found bo th  p a r t i e s  n e g l i g e n t  and denied 

r e l i e f .  P l a i n t i f f  appea l s  from t h e  judgment. 

The f a c t s  a r e  no t  complex. I n  Anaconda, Montana, on 

October 3 ,  1968, a t  about  9:10 a.m., p l a i n t i f f  C l a i r e  Forsman 

was t r a v e l i n g  on Thi rd  S t r e e t  from west t o  e a s t ;  defendant  Randy 

Holbrook was t r a v e l i n g  on Hickory S t r e e t  from sou th  t o  n o r t h ;  

a t  t h e  i n t e r s e c t i o n  of  Hickory S t r e e t  w i t h  Third  S t r e e t  t h e  ve- 

h i c l e s  c o l l i d e d .  Both s t r e e t s  were d r y  and t h e  weather  c l e a r .  

The f r o n t  of    la in tiff's c a r  s t r u c k  t h e  l e f t  s i d e  of de fendan t ' s  

v e h i c l e .  A f t e r  impact de fendan t ' s  c a r  cont inued on through t h e  

i n t e r s e c t i o n ,  over  t h e  s t r e e t  curb  and s idewalk,  through a  f ence ,  

and s t r u c k  a  house. p l a i n t i f f ' s  c a r  spun counterclockwise  and 

ended f a c i n g  west i n  t h e  westbound l ane .  

A r e l e v a n t  f a c t  of  t h i s  i n t e r s e c t i o n  c o l l i s i o n  was t h e  

miss ing s t o p  s i g n  f o r  t r a f f i c  approaching from t h e  sou th ;  t h e  

s i g n  was normally t h e r e .  F u r t h e r ,  i t  was admit ted t h a t  Anaconda 

has  a  speed l i m i t  o rd inance  of 15 m.p.h. a t  i n t e r s e c t i o n s  and 25 

m.p.h. on a l l  c i t y  s t r e e t s .  

P l a i n t i f f  Forsman contends de fendan t ' s  tes t imony i s  

t o t a l l y  absurd ;  t h i s  i s  s o ,  she s a y s ,  because h i s  tes t imony i n d i -  

c a t e s  he would have t r a v e l e d  only  10 f e e t ,  whi le  she w a s  t r a v e l i n g  

80 t o  90 f e e t  a t  t h e  same t ime.  Forsman f u r t h e r  contends  t h a t  

t h r e e  eyewitnesses  t e s t i f i e d  defendant  was going between 35 and 50 

m.p.h.; one eyewitness  t e s t i f i e d  p l a i n t i f f  was doing "about 15 

m.p.h."; t h a t  she  e n t e r e d  t h e  i n t e r s e c t i o n  a t  15 m.p.h., looked 

t o  t h e  r i g h t  and d i d  n o t  s ee  any v e h i c l e  approaching w i t h i n  a  

d i s t a n c e  t h a t  would be t r a v e r s e d  by a  v e h i c l e  d r iven  a t  a  speed 



permitted by law. She a l s o  contends defendant cannot r e l y  on 

s e c t i o n  32-2170, R.C.M. 1947, grant ing  a  preference t o  t h e  d r i v e r  

on t h e  r i g h t ,  s ince  both veh ic les  d id  not  approach t h e  i n t e r s e c -  

t i o n  a t  approximately t h e  same time. 
not  

Forsman f u r t h e r  argues t h e  ju ry  could/disregard her  

uncontradicted testimony when t h e r e  i s  nothing i n  t h e  record t o  

r e f l e c t  unfavorably on her  c r e d i b i l i t y ;  and t h a t  t h e  evidence 

e s t a b l i s h e s  a  wanton and reck less  e n t r y  i n t o  the  i n t e r s e c t i o n  

by defendant.  F i n a l l y  Forsman argues t h a t  even i f  she was 

exceeding t h e  speed l i m i t  t h e  excess speed of the  defendant was 

the  s o l e  proximate cause of the  acc iden t ;  t h a t  she was on a  

through s t r e e t  and t h a t  where a  s t o p  s ign  has been removed o r  

obscured, t h e  motor is t  on t h e  through s t r e e t  i s  e n t i t l e d  t o  r e l y  

on a  favored s t a t u s .  

Defendant Holbrook contends t h a t  p l a i n t i f f  was i n  c l e a r  

v i o l a t i o n  of sec t ion  32-2170, R.C.M. 1947, s ince  defendant ,  being 

t h e  opera tor  of t h e  veh ic le  on t h e  r i g h t , h a d  the  r i g h t  of way and 

i t  was p l a i n t i f f ' s  ob l iga t ion  t o  y i e l d .  He i n s i s t s ,  under t h e  

f a c t s ,  t h a t  p l a i n t i f f  i s  g u i l t y  of con t r ibu to ry  negl igence a s  a  

matter  of law. He f u r t h e r  argues t h a t  t h e  ju ry  had s u f f i c i e n t  

evidence t o  f ind  p l a i n t i f f  g u i l t y  of con t r ibu to ry  negl igence 

i n  f a i l i n g  t o  keep a  proper lookout f o r  t r a f f i c  approaching t h e  

i n t e r s e c t i o n .  Defendant maintains p l a i n t i f f ' s  theory t h a t  she 

was on a  through s t r e e t  and the re fo re  enjoyed a  favored s t a t u s  

i s  a  new theory never advanced i n  t h e  d i s t r i c t  cour t  and cannot 

be argued on appeal.  Defendant 's  concluding argument was t h a t  

where t h e  evidence i s  c o n f l i c t i n g  t h i s  Court must accept  t h e  

evidence i n  the record t o  support  t h e  v e r d i c t  of t h e  ju ry ;  and, 

f u r t h e r ,  t h a t  h i s  testimony was s u f f i c i e n t  t o  e s t a b l i s h  p l a i n t i f f ' s  

con t r ibu to ry  negligence.  

The j u r y ' s  v e r d i c t  was t h a t  both p a r t i e s  of t h i s  i n t e r -  

s e c t i o n  c o l l i s i o n  were negl igent .  The j u r y ' s  v e r d i c t  l e f t  them 

where they were a t  t h e  s t a r t  of t h i s  double law s u i t .  



We f ind  c o n f l i c t  i n  t h e  evidence. I n  such cases  t h i s  

Court may only review t h e  evidence f o r  the  purpose of determining 

i f  t h e r e  i s  s u b s t a n t i a l  evidence t o  support  t h e  v e r d i c t .  Strong 

v. Williams, 154 Mont. 65, 460 P.2d 90. 

The record shows s u f f i c i e n t  evidence t o  f i n d  Forsman 

c o n t r i b u t o r i l y  neg l igen t  f o r  her  f a i l u r e  t o  keep a  proper lookout 

f o r  t r a f f i c  approaching t h e  i n t e r s e c t i o n .  The t r i a l  cour t  i n -  

s t r u c t e d  t h e  jury on t h i s  matter i n  c o u r t ' s  i n s t r u c t i o n  No. 24, 

o f fe red  by p l a i n t i f f  a s  he r  proposed i n s t r u c t i o n  No. 16. 

Our p o s i t i o n  i s  even s t ronger ,  where, a s  h e r e ,  t h e  

d i s t r i c t  c o u r t ,  i n  i t s  order  denying judgment notwithstanding 

t h e  v e r d i c t  o r  i n  t h e  a l t e r n a t i v e  t h e  motion f o r  new t r i a l ,  

found s u f f i c i e n t  evidence t o  support  t h e  ju ry  ve rd ic t .  

We do not  consider  E'orsman's favored s t a t u s  theory,  

i n  t h a t  i t  i s  presented here  on appeal  f o r  t h e  f i r s t  t i m e .  

The j u r y ' s  v e r d i c t  l e f t  both p a r t i e s  i n  t h e  i n t e r s e c t i o n .  

We agree and leave them where t h e  ju ry  did--- in  the  i n t e r s e c t i o n .  

We af f i rm.  

;7 

. i 
---------I----------- 

Hon. W.W.Lessley, D i s t r i c t  Judge, 
s i t t i n g  f o r  Chief J u s t i c e  James T.  
Harrison. 

We Concur: 

I I 
J u s t i c e s .  


