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M r .  J u s t i c e  John Conway Harr ison d e l i v e r e d  t h e  Opinion of t h e  
Court  . 

This  i s  an  appea l  by p l a i n t i f f  V i r g i n i a  Mathie from an 

o r d e r  of t h e  d i s t r i c t  c o u r t ,  Park County, t h e  Hon. J ack  Shanstrom, 

judge p r e s i d i n g ,  g r a n t i n g  summary judgment i n  a  pe r sona l  i n j u r y  

a c t i o n  t o  defendant  Montana Power Company. 

P l a i n t i f f  i s  t h e  mother of  one Ronnie Cha r l e s  H a r r i s  who 

w a s  f a t a l l y  i n j u r e d  on June 2 1 ,  1973, whi le  employed by t h e  Brogan 

Sand and Gravel  Company. The amended complaint  a l l e g e d  t h e  d e a t h  

was caused by t h e  neg l igence  of  defendant  Montana Power Company 

and de fendan t s  A ,  B ,  and C ,  (never i d e n t i f i e d ) .  Seve ra l  a l l e g a -  

t i o n s  of neg l igence  were a l l e g e d  a s  t o  t h e  Power Company: 

(1) I t  n e g l i g e n t l y  advised  t h e  owner of t h e  Sand and 

Gravel  Company a s  t o  t h e  proper  method of grounding and wi r ing  

t h e  c r u s h e r ,  on which decedent  was working on o r  a t .  

( 2 )  I t  was n e g l i g e n t  i n  supply ing  e l e c t r i c i t y  t o  t h e  

c rushe r  when it knew, o r  should have known, t h a t  t h e  c r u s h e r  was 

improper ly  wired and grounded and w a s  dangerous t o  t h o s e  who came 

i n  c o n t a c t  wi th  it. 

( 3 )  That defendant  Power Company f a i l e d  t o  p rope r ly  i n -  

s p e c t  t h e  wi r ing ,  grounding and t h e  e l e c t r i c a l  equipment of t h e  

Brogan Sand and Gravel  Company and was n e g l i g e n t  i n  supply ing  

e l e c t r i c i t y  wi thout  proper  i n s p e c t i o n  of t h e  e l e c t r i c a l  groundings ,  

w i r ings  and app l i ances .  

( 4 )  That i f  t h e  Power Company d i d  i n s p e c t  t h e  groundings ,  

w i r ing  and e l e c t r i c a l  app l i ances ,  it knew o r  should have known of 

t h e  dangerous c o n d i t i o n s  presen ted  t o  Ronnie Harris and it was 

t h e r e f o r e  n e g l i g e n t  i n  supplying e l e c t r i c i t y ,  i n  view of t h e  de- 

f e c t i v e  cond i t i on  of t h e  grounding,  w i r ing  and app l i ances .  

(5 )  That t h e  Power Company's neg l igence  w a s  t h e  proximate 

cause  of t h e  dea th  of  H a r r i s .  

--- - *_ 
- r' 

The on ly  tes t imony i n  t h e  r eco rd  i s  t h e  d e p o s i t i o n  of 
i- 



Welch Brogan, owner of t h e  g r a v e l  p i t ,  f o r  whom H a r r i s  w a s  

working. P l a i n t i f f  took t h e  d e p o s i t i o n  and p l a i n t i f f  t a k e s  

no i s s u e  w i t h  Brogan's  tes t imony.  

A read ing  of Brogan's  tes t imony r evea l ed  t h a t  he had 

opera ted  a s  a  smal l  g r a v e l  company a t  Corwin Spr ings ,  Montana, 

s i n c e  1952. He purchased t h e  c rushe r  involved i n  t h e  a c c i d e n t  

i n  e i t h e r  1956 o r  1957 and a t  t h e  t i m e  of purchase  it was a  d i e s e l  

opera ted  engine which he pe r sona l ly  conver ted  t o  e l e c t r i c i t y ,  wi th  

t h e  h e l p  of h i s  employees. Brogan d i d  n o t  know t h e  e x a c t  d a t e  

of convers ion bu t  an  e x h i b i t ,  a  c o n t r a c t  w i th  t h e  Montana Power 

Company t o  f u r n i s h  e l e c t r i c  s e r v i c e ,  was da t ed  May 7 ,  1956. H e  

t e s t i f i e d  t h a t  t h e  l a s t  t ime defendant  energ ized  t h e  l i n e ,  brought 

about  by a  highway change caus ing  c e r t a i n  p o l e s  t o  be changed, 

occurred i n  1968 and a t  t h a t  t ime defendant  p u t  i n  a  s e r v i c e  po le  

on h i s  p rope r ty  and he p e r s o n a l l y  grounded t h e  c r u s h e r .  F u r t h e r ,  

t h a t  t h e  Power Company men were "probably" t h e r e  a t  t h e  t i m e  of t h e  

grounding b u t  t h a t  t hey  had nothing t o  do w i t h  t h e  grounding of 

t h e  c rushe r  nor d i d  he a sk  them how t o  do it. He thought  t h a t  de- 

fendant  Power Company knew how t h e  c rushe r  was grounded, b u t  t h a t  

a l l  t h e  w i r ing  on t h e  c rushe r  s i d e  of t h e  power p o l e  was h i s ,  

and t h a t  he d i d  a l l  t h e  work. 

From t h e  i n t e r r o g a t o r i e s  propounded by both p a r t i e s  and 

t h e  a c c i d e n t  r e p o r t s  of defendant  and t h e  Montana Workmen's Com- 

pensa t ion  Div i s ion ,  t h e  f a c t s  of t h e  a c c i d e n t  a r e  found. On t h e  

day involved Ronnie Harris and a man named John Arabia were work- 

i n g  i n  t h e  g r a v e l  p i t  and o p e r a t i n g  t h e  c r u s h e r .  H a r r i s  was on 

t h e  machine and Arabia was o p e r a t i n g  a  f r o n t  end loade r  w i t h  which 

he was load ing  g r a v e l  from t h e  p i t  i n t o  a hopper on t h e  end of 

t h e  c rushe r .  A f t e r  f i l l i n g  t h e  hopper Arabia could n o t  s e e  H a r r i s  

on t h e  c rushe r  and t h i n k i n g  he had wandered away from t h e  s i t e ,  

he g o t  o f f  t h e  l oade r  and went over t o  t h e  c rushe r  t o  engage a c l u t c h  



t o  s t a r t  t h e  machine. When he s t a r t e d  up a  l adde r  on t h e  

c r u s h e r  he g o t  a  shock and c a l l e d  t o  have t h e  power t u rned  o f f .  

S h o r t l y  t h e r e a f t e r  Harris was found l y i n g  i n  a  smal l  pool  of 

water  near  t h e  c r u s h e r .  An autopsy r evea l ed  H a r r i s  had d i e d  of 

drowning and t h e r e  were no s i g n s  of  any e l e c t r i c a l  burns  on h i s  

body. 

On t h e  b a s i s  of t h e  h e r e t o f o r e  r e l a t e d  f a c t s  and plead-  

i n g s ,  Judge Shanstrom g ran ted  summary judgment t o  defendant  

Power Company. 

P l a i n t i f f  sets f o r t h  on ly  one i s s u e  on appeal--Did t h e  

c o u r t  err i n  g r a n t i n g  summary judgment? 

This  Court  has  r e p e a t e d l y  upheld summary judgments where 

t h e  r eco rd  d i s c l o s e s  no genuine i s s u e  a s  t o  any m a t e r i a l  f a c t ,  

holding t h a t  t h e  burden i s  on t h e  opposing p a r t y  t o  p r e s e n t  e v i -  

dence r a i s i n g  t h e  f a c t s  of a  m a t e r i a l  and s u b s t a n t i a l  n a t u r e .  S t a t e  
Mont . 

of Montana ex re l .  C i t y  Motor Co., I nc .  v .  D i s t .  C O U ~ ~ ~ O  P .TI 

486, 32 St.Rep. 34, 36; S t a t e  ex r e l .  Bur l ing ton  Northern,  Inc .  

v .  D i s t .  C t . ,  159 Mont. 295, 496 P.2d 1152; DeWinter v. Capp Homes, 

I n c . ,  162 Ivlont. 19 ,  507 P.2d 1 0 6 1 .  

W e  f i n d  t h a t  p l a i n t i f f  had r a i s e d  no f a c t u a l  i s s u e  a t  t h e  

t i m e  of t h e  motion f o r  summary judgment t h a t  was e i t h e r  m a t e r i a l  

o r  of  a  s u b s t a n t i a l  n a t u r e .  

From examination of t h e  r e c o r d ,  c o n s i s t i n g  of t h e  plead-  

i n g s ,  answers t o  i n t e r r o g a t o r i e s ,  and d e p o s i t i o n s ,  w e  conclude 

t h e  d i s t r i c t  c o u r t  was c o r r e c t  i n  de te rmin ing  t h a t  defendant  had 

borne i t s  burden and shown t h e r e  was no m a t e r i a l  d i s p u t e  of f a c t .  

Brogan's  d e p o s i t i o n  nega tes  each  of t h e  a l l e g a t i o n s  of  

neg l igence  on t h e  p a r t  of defendant  Power Company. H i s  tes t imony 

c l e a r l y  e s t a b l i s h e d  t h e  Power Company had nothing t o  do w i t h  t h e  

grounding o r  t h e  w i r ing  of t h e  g r a v e l  p i t  o r  of t h e  c r u s h e r ;  it 

was done by Brogan o r  some of h i s  employees. There i s  a b s o l u t e l y  



no evidence ia the record  t h a t  defendant ,  through i t s  employees, 

gave advice  t o  Brogan on h i s  w i r ing  o r  grounding of  t h e  c r u s h e r ,  

nor  was t h e r e  evidence t h a t  t h e  Power Company n e g l i g e n t l y  supp l i ed  

e l e c t r i c i t y  wi thout  proper  i n s p e c t i o n  by government o f f i c i a l s .  

I f  any of t h e  equipment, motors,  w i r e s  o r  grounds were 

not prope r ly  maintained t h a t  was Brogan's  f a u l t .  During t h e  

e n t i r e  bus ines s  d e a l i n g s  Brogan had wi th  defendant  Power Company 

from 1956 t o  when he s o l d  o u t  sometime a f t e r  t h e  a c c i d e n t ,  a l l  
d i d  

defendant  Company/was supply him e l e c t r i c i t y  t o  t h e  s e r v i c e  po le  

a d j a c e n t  t o  his prope r ty .  Brogan took it fromtiiere and d i d  a l l  

of  h i s  own i n s t a l l a t i o n  and s e r v i c e  work. 

The a l l e g a t i o n s  of  t h e  amended complaint  s t and ing  a lone  

do no t  r a i s e  a  genuine i s s u e  of m a t e r i a l  f a c t  p rec lud ing  summary 

judgment. The cause  of d e a t h  given by t h e  a t t e n d i n g  phys i c i an  

was drowning. The body showed no evidence of any e l e c t r i c a l  burns.  

I t  was an unexpla inab le  i n d u s t r i a l  a c c i d e n t  covered by t h e  pro- 

v i s i o n s  of Montana's Workmen's Compensation Act.  

The d i s t r i c t  c o u r t ' s  o rde r  g r a n t i n g  summary judgment i s  

a f f i rmed.  

We concur:  i 

Chief J u s t i c e  

J u s t i c e s  0 


