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M r .  J u s t i c e  John Conway Harr ison d e l i v e r e d  t h e  Opinion of  t h e  
Court  . 

This  i s  an appea l  by defendants  W i l l i a m  R.  Whitham and 

Jung Yul Whitham from an  o r d e r  and judgment e n t e r e d  i n  t h e  d i s -  

t r i c t  c o u r t ,  Lincoln County, holding t h a t  a  garage b u i l t  by t h e  

defendants  v i o l a t e d  c e r t a i n  r e s t r i c t i v e  covenants  and o r d e r i n g  

t h e  garage  removed. The m a t t e r  was t r i e d  by t h e  c o u r t ,  s i t t i n g  

wi thout  a j u ry .  

The ma t t e r  was presen ted  t o  t h e  t r i a l  c o u r t  on t h e s e  

agreed f a c t s :  

"That p l a i n t i f f s  [Elmer Higdem and Verda Higdem] 
and defendants  a r e  neighbors  and owners of a d j a -  
c e n t  l o t s  of r e a l  p rope r ty  i n  Mountain V i e w  Park,  
a subd iv i s ion  i n  Lincoln County, Montana, which 
i s  loca t ed  approximately  one-half  m i l e  n o r t h  of  
Libby, Montana. P l a i n t i f f s  a r e  owners of Lot 1, 
Block 6 of  Mountain View Park.  Defendants a r e  
owners of Lot 2 ,  Block 6 of Mountain View Park.  
P l a i n t i f f s 1  l o t  i s  bordered on two s i d e s  by ded- 
i c a t e d  streets,  i n  t h e  r e a r  by an a l l e y  and t o  
t h e  w e s t  by de fendan t s '  l o t .  Defendants have 
f r o n t a g e  on a ded ica t ed  s t r e e t ,  an  a l l e y  t o  t h e  
rear, p l a i n t i f f s  t o  t h e  e a s t  and by McGlumphys, 
no t  p a r t i e s  t o  t h i s  a c t i o n ,  t o  t h e  w e s t .  That  
Lot 1 and Lot 2 of Block 6 Mountain View Park 
owned by p l a i n t i f f s  and de fendan t s ,  r e s p e c t i v e l y ,  
a r e  s u b j e c t  t o  c e r t a i n  r e s t r i c t i v e  covenants  of 
r eco rd  a t  Book 109 Page 155 Book of Deeds a t  t h e  
o f f i c e  of t h e  Lincoln County Clerk  and Recorder * * * .  

"That on o r ,  about  A p r i l  2 4 ,  1974 defendants  com- 
menced c o n s t r u c t i o n  on a garage  a d d i t i o n  on t h e i r  
l o t ,  which garage  i s  34 f e e t  wide, 38 f e e t  deep 
and i t s  maximum h e i g h t  w i l l  be approximately  15  
f e e t  9 i nches .  The garage  a d d i t i o n  w i l l  c o n t a i n  
t h r e e  garage  doors  and w i l l  be a t t a c h e d  t o  t h e  
dwel l ing  loca t ed  on t h e  l o t .  A l l  of t h e  p e r t i n e n t  
l o t s  a r e  5 0  f e e t  wide by 125 f e e t  deep.  

"That t h e  p l a i n t i f f s  and de fendan t s  s h a r e  a w e l l  
system, t h a t  t h e  we l l  system i s  enclosed above t h e  
s u r f a c e  of t h e  ground; t h a t  t h e  water  source  i s  
approximately for ty- two ( 4 2 ' )  beneath  t h e  s u r f a c e  
of t h e  ground. 

"That t h e  defendants  a t  one t i m e  i nqu i r ed  among 
neighbors  i n t o  t h e  e f f i c a c y  of performing occas iona l  
smal l  mechanical jobs ,  such a s  tune-ups,  w i t h i n  t h e  



garage  s t r u c t u r e  and was informed by neighbors  
t h a t  t hey  would o b j e c t  t o  such a u se  of t h e  s a i d  
garage s t r u c t u r e .  

"That t h e  garage  i n  ques t ion  does  n o t  encroach 
upon p rope r ty  belonging t o  t h e  p l a i n t i f f . "  

The r e s t r i c t i v e  covenants  r e f e r r e d  t o  i n  t h e  agreed 

s t a t emen t  of  f a c t s  i n  p e r t i n e n t  p a r t  s t a t e :  

"1. The purchasers ,  a s  t o  t h e  s a i d  l o t s  of l and  
hereby conveyed, and wi th  i n t e n t  t o  bind a l l  
persons  i n  whom t h e  s a i d  l o t s  hereby conveyed 
s h a l l  f o r  t h e  t ime being be v e s t e d ,  b u t  n o t  s o  a s  
t o  be p e r s o n a l l y  l i a b l e  under t h i s  covenant a f t e r  
having p a r t e d  wi th  t h e  s a i d  l o t s ,  f o r  themselves 
and t h e i r  h e i r s  and a s s i g n s  hereby covenant w i t h  
t h e  sellers and t h e i r  a s s i g n s  a s  fo l lows:  

"a .  Not t o  e r e c t  any b u i l d i n g  o t h e r  t han  a 
s i n g l e  detached dwel l ing  house, e i t h e r  wi th  o r  
wi thout  a garage o r  o t h e r  l i k e  and necessary  ou t -  
b u i l d i n g ,  upon t h e  s a i d  l o t s  of l and  hereby conveyed, 
o r  any p a r t  t h e r e o f .  

"b. Not t o  e r e c t  o r  s u f f e r  t o  be e r e c t e d  upon 
s a i d  l o t s  of  l and  hereby conveyed any dwel l ing  house 
a t  a  c o s t  of l e s s  t han  $10,000.00, such c o s t  t o  be 
c a l c u l a t e d  upon t h e  n e t  c o s t  of l a b o r  and m a t e r i a l  
a l o n e ,  e s t ima ted  a t  p r i c e s  now c u r r e n t .  

"c .  Not t o  u se  any b u i l d i n g  t o  be e r e c t e d  upon 
s a i d  l o t  of  l and  hereby conveyed o r  any p a r t  t h e r e o f ,  
f o r  any purpose o t h e r  than t h o s e  i n c i d e n t  t o  t h e  u s e  
of  a p r i v a t e  dwel l ing  house on ly ;  t h i s  p rov i s ion  being 
in tended  t o  p r o h i b i t  t h e  use  of any housing f o r  
l i v e s t o c k  o r  p o u l t r y ,  o r  f o r  any commercial purpose,  provided,  
however, t h a t  no th ing  h e r e i n  i s  in tended  t o  p r o h i b i t  
u s e  of any such b u i l d i n g  f o r  p r i v a t e  workshops, green-  
houses o r  o t h e r  l i k e  purposes .  " 

With t h e  agreed s t a t emen t  of f a c t s  and covenants  be fo re  

it, t h e  t r i a l  c o u r t  heard t h e  tes t imony of p l a i n t i f f s  and de- 

f endan t s  and t h a t  of one Glenn Muel ler ,  a neighbor .  

Defendant William Whitham t e s t i f i e d  t h a t  he had purchased 

t h e  p rope r ty  s e v e r a l  y e a r s  ago and a t  t h a t  t i m e  had cons idered  

t a k i n g  odd jobs  when he g o t  t h e  garage b u i l t ,  bu t  he encountered 

such o p p o s i t i o n  from ne ighbors  t h a t  he abandoned t h a t  i d e a  and 

had s o  informed h i s  neighbors ;  t h a t  t h e  one c a r  garage t h a t  came 

wi th  t h e  house was inadequa te  f o r  h i s  u se  and t h a t  of h i s  f ami ly ,  

a  w i f e  and t h r e e  c h i l d r e n ,  who between them owned t h r e e  compact 



s t a t i o n  wagons, two pickups,  a  Suzuki motorcycle ,  and two 

t r a i l  Hondas; t h a t  one of t h e  reasons  f o r  b u i l d i n g  a  l a r g e  

garage was t o  f u r n i s h  s t o r a g e  f o r  t h e  v e h i c l e s ,  t o o l s ,  lawn equip- 

ment, e x t r a  t ires and firewood; t h a t  a f t e r  b u i l d i n g  t h e  garage 

he conver ted t h e  o l d  one c a r  garage i n t o  a  den.  Whitham's w i fe  

t e s t i f i e d  e s s e n t i a l l y  t h e  same a s  he r  husband. 

P l a i n t i f f  Elmer Higdem, a  l o c a l  automobile d e a l e r ,  t e s t i -  

f i e d  t h a t  he and h i s  fami ly  had l i v e d  i n  t h e  a d d i t i o n  over  t e n  

y e a r s ;  t h a t  s h o r t l y  a f t e r  defendants  moved i n  B i l l  Whitham t o l d  

him of h i s  i n t e n t  t o  b u i l d  a  garage and he might do odd jobs  i n  

i t  a s  a  mechanic; t h a t  he t o l d  Whitham he would o b j e c t  t o  any 

such commercial work; t h a t  a s  t o  t h e  garage ,  he would n o t  have 

ob jec t ed  t o  a  two s t a l l  garage bu t  when he saw t h e  s i z e  of t h e  

a c t u a l  garage defendant  w a s  bu i ld ing ,  he ob jec t ed  and f i l e d  a 

complaint  on t h e  b a s i s  t h a t  t h e  b u i l d i n g  v i o l a t e d  t h e  r e s t r i c t i v e  

covenants ,  and i n t e r f e r e d .  wi th  h i s  easement of l i g h t  and a i r .  

P l a i n t i f f  Verda Higdemls tes t imony concerned an e x h i b i t  she  had 

prepared of t h e  p l a t s  i n  ques t ion .  

The tes t imony of Muel ler ,  a  neighbor ,  concerned t h e  f a c t  

t h a t  defendant  had e a r l i e r  d i s cus sed  b u i l d i n g  a  new garage wi th  

him and t h a t  he was cons ide r ing  t a k i n g  smal l  mechanical jobs  a t  

h i s  home. 

The t r i a l  c o u r t  made n ine  f i n d i n g s  of f a c t ,  none harmful 

t o  defendant  and then  concluded: 

"1. The garage  a d d i t i o n  i s  i n  v i o l a t i o n  of  t h e  
r e s t r i c t i v e  covenants  i n  t h a t  defendants  a l r e a d y  
had an a t t a c h e d  garage on s a i d  p rope r ty ;  and i s  
n o t  a  necessary  ou tbu i ld ing .  

" l a .  That t h e  a d d i t i o n a l  b u i l d i n g ,  i t s  s i z e  and 
t h e  purpose in tended  a r e  i n  v i o l a t i o n  of t h e  
r e s t r i c t i v e  covenants .  

" 2 .  That s a i d  c o n s t r u c t i o n  a p p a r e n t l y  w i l l  n o t  
r e s u l t  i n  adve r se ly  a f f e c t i n g  t h e  water  system. 

" 3 .  That s a i d  garage  a d d i t i o n  does  n o t  v i o l a t e  



any zoning r e g u l a t i o n s  o r  C i t y  Ordinances,  s i n c e  
none a r e  now i n  e x i s t e n c e .  

" 4 .  That defendants  should remove s a i d  garage  
a d d i t i o n  from t h e  premises due t o  de fendan t s1  
v i o l a t i n g  t h e  r e s t r i c t i v e  covenants .  

"5.  P l a i n t i f f s  a r e  e n t i t l e d  t o  t h e i r  c o s t s . "  

Defendants appea l  and p r e s e n t  two i s s u e s  f o r  review: 

1. Are t h e  d i s t r i c t  c o u r t ' s  conc lus ions  of  law suppor t -  

ed by t h e  f i n d i n g s  of  f a c t ?  

2. Did t h e  d i s t r i c t  c o u r t  e r r  i n  c o n s t r u i n g  t h e  language 

of  t h e  r e s t r i c t i v e  covenants  s o  a s  t o  p r o h i b i t  t h e  c o n s t r u c t i o n  

of de fendan t s '  garage? 

Regarding i s s u e  No. 1, we f i n d  t h e  conc lus ions  of law, i f  

t h a t  t hey  a r e ,  a r e  no t  supported by t h e  c o u r t ' s  f i n d i n g s  of f a c t .  

~ o n c l u s i o n s  4 and 5 simply s t a t e  t h e  de fendan t s  should remove t h e  

garage and pay p l a i n t i f f s  t h e i r  c o s t s .  These, we b e l i e v e ,  a r e  

remedies,  n o t  proper  conc lus ions .  

A f t e r  t h e  t r i a l  c o u r t ' s  d e c i s i o n ,  defendants  moved f o r  a  

new t r i a l ,  bu t  t h i s  was den ied ,by  t h e  t r i a l  c o u r t .  Under Montana's 

Rules of C i v i l  Procedure,  t h e  proper  procedure  would have been t o  

proceed under Rule 5 2  (b )  , M.R.Civ.P. 

The t r i a l  c o u r t ' s  f i n d i n g s  and conc lus ions  a r e  i n c o n s i s t e n t .  

From t h e  c o u r t ' s  conc lus ions  it would appear  t h e  o r d e r  f o r  removal 

of t h e  garage must have been based on i t s  conc lus ion  l a :  

"That t h e  a d d i t i o n a l  b u i l d i n g ,  i t s  s i z e  and t h e  
purpose in tended  a r e  i n  v i o l a t i o n  of  t h e  res- 
t r i c t i v e  covenants ."  

However, no r e f e r e n c e  i s  made t o  a  s p e c i f i c  covenant and none of 

t h e  covenants  r e l a t e  t o  c o n s t r u c t i o n ,  e x i s t e n c e ,  o r  s i z e  of any 

b u i l d i n g s  on t h e  l and .  Covenant " c"  on ly  r e l a t e s  t o  t h e  u s e  of  

t h e  land  and t h e  use  of t h e  s t r u c t u r e s .  The on ly  language i n  

covenant "a"  which i n  any way might r e l a t e  t o  s i z e ,  a l b e i t  i n -  

d i r e c t l y ,  i s  t h e  phrase  "necessary  o u t b u i l d i n g s " .  

H e r e ,  w e  a r e  cons ide r ing  a garage.  We no te  t h e  term 



" n e c e s s a r y "  does n o t  proceed t h e  t e r m  " g a r a g e " ,  b u t  r a t h e r  t h e  

cerm " o u t b u i l d i n g " .  Assuming t h e  t r i a l  c o u r t  superimposed t h e  

t e r m  " n e c e s s a r y "  upon t h e  new g a r a g e ,  w e  l o o k  t o  a  r e c e n t  d e c i s i o n  

a£ t h i s  C o u r t ,  Timmerman v .  G a b r i e l ,  155 Mont. 294, 298, 470 P.2d 

528 ,  t o  i n t e r p r e t  t h e  t e r m  " n e c e s s a r y "  i n  a  r e s t r i c t i v e  c o v e n a n t .  

I n  Timmerman t h e  Cour t  was r e q u i r e d  t o  d e t e r m i n e  whether  a  "double-  

wide" t r a i l e r  f e l l  w i t h i n  t h e  meaning o f  a  covenan t  p r o h i b i t i n g  

t r a i l e r s .  The Cour t  s a i d :  

"The c o n s t r u c t i o n  of  c o v e n a n t s  i n  d e e d s  t o  prop- 
e r t y  i s  n o t  u n l i k e  t h e  c o n s t r u c t i o n  of  c o n t r a c t s .  

" S e c t i o n  13-710, R.C.M. 1947,  p r o v i d e s :  

" ' T h e  words of a  c o n t r a c t  are t o  be  unders tood  i n  
t h e i r  o r d i n a r y  and p o p u l a r  s e n s e ,  r a t h e r  t h a n  
a c c o r d i n g  t o  t h e i r  s t r i c t  l e g a l  meaning, u n l e s s  
used  by t h e  p a r t i e s  i n  a  t e c h n i c a l  s e n s e ,  o r  un- 
less a  s p e c i a l  meaning i s  g i v e n  t o  them by usage ,  
i n  which c a s e  t h e  l a t t e r  must be fol lowed." '  

Montana d o e s  n o t  have c a s e  a u t h o r i t y  i n t e r p r e t i n g  t h e  t e r m  

" n e c e s s a r y  o u t b u i l d i n g s "  w i t h i n  t h e  c o n t e x t  of  a  r e s t r i c t i v e  cove- 

n a n t ,  b u t  w e  f i n d  a  number of  c a s e s  t h r o u g h o u t  o t h e r  j u r i s d i c t i o n s  

c o n s t r u i n g  t h e  word " n e c e s s a r y "  t o  mean c o n v e n i e n t  t o  t h e  d w e l l i n g  

and w e  s o  ho ld  h e r e .  Granger v .  B o u l l s ,  21  Wash.2d 597, 152 P.2d 

325; Thompson v .  P e s t  C o n t r o l  Comm., (La. 1 9 5 4 ) ,  75 S.2d 406; King 

v .  Kugle r ,  17 C a l . R p t r .  504; 92 ALR2d 872. Here, t h e  new g a r a g e  

i s  c o n v e n i e n t  t o  t h e  house and is i n  c o n f o r m i t y  w i t h  t h e  a e s t h e t i c  

q u a l i t y  o f  t h e  a r e a .  The c o u r t ' s  c o n c l u s i o n  t h e  g a r a g e  must be 

t o r n  down and removed i s  n o t  s u p p o r t e d  by any o f  i t s  f i n d i n g s .  

The second i s s u e  i s  whether  t h e  c o u r t  e r r e d  i n  c o n s t r u i n g  

t h e  l anguage  o f  t h e  r e s t r i c t i v e  c o v e n a n t s .  The t r i a l  c o u r t  e r r e d  

i n  o r d e r i n g  t h e  g a r a g e  removed. 

T h i s  Cour t  i n  Dunphy v .  Anaconda Co., 1 5 1  Mont. 76, 8 0 ,  

438 P.2d 660, spoke t o  t h e  r u l e s  o f  s t a t u t o r y  c o n s t r u c t i o n  t h a t  

a r e  a p p l i c a b l e  h e r e :  

"Althougn v a r i o u s  r u l e s  o f  s t a t u t o r y  c o n s t r u c t i o n  



have been developed and employed i n  d i v e r s e  
c a s e s  t h a t  have come be fo re  t h i s  c o u r t  i n  t h e  
p a s t ,  we cons ide r  t h e  fo l lowing  t o  be a p p l i c a b l e  
t o  t h e  i n s t a n t  c a s e  i n  determining l e g i s l a t i v e  
i n t e n t .  The i n t e n t i o n  of t h e  L e g i s l a t u r e  must 
f i r s t  be determined from t h e  p l a i n  meaning of 
t h e  words used,  and i f  i n t e r p r e t a t i o n  of t h e  
s t a t u t e  can be s o  determined,  t h e  c o u r t s  may 
n o t  go f u r t h e r  and apply  any o t h e r  means of  i n t e r -  
p r e t a t i o n .  [C i t i ng  ca ses . ]  Where t h e  language of 
a  s t a t u t e  i s  p l a i n ,  unambiguous, d i r e c t  and 
c e r t a i n ,  t h e  s t a t u t e  speaks f o r  i t s e l f  and t h e r e  
i s  no th ing  l e f t  f o r  t h e  c o u r t  t o  cons t rue .  [ C i t i n g  
cases.] The f u n c t i o n  of  t h e  c o u r t  i s  simply t o  
a s c e r t a i n  and d e c l a r e  what i n  terms o r  i n  sub- 
s t a n c e  is  conta ined  i n  t h e  s t a t u t e  and no t  t o  i n s e r t  
what has been omi t ted .  [ C i t i n g  c a s e s . ]  I n  s h o r t ,  
it i s  simply t h e  du ty  of t h e  Supreme Court  t o  
cons t rue  t h e  law a s  it f i n d s  it. [ C i t i n g  c a s e s . ]  " 

Applying t h e  above p r i n c i p l e s  t o  c o n s t r u i n g  t h e  language of t h e  

r e s t r i c t i v e  covenants  h e r e ,  w e  hold t h a t  where t h e  words a r e  p l a i n ,  

unambiguous, d i r e c t  and c e r t a i n  and admit  of b u t  one meaning, then 

it i s  t h e  du ty  of t h i s  Court  t o  d e c l a r e  what t h e  t e r m s  of t h e  cov- 

e n a n t s  c o n t a i n  and n o t  t o  i n s e r t  a  l i m i t a t i o n  n o t  con ta ined  t h e r e i n .  

I n  t h e i r  b r i e f  and on o r a l  argument, p l a i n t i f f s  argued i n  
t h e  

suppor t  o f / t r i a l  c o u r t ' s  conc lus ion  of law l a ,  which r e f e r s  t o  

t h e  s i z e  of t h e  garage.  They r e l y  on c a s e  a u t h o r i t y  t o  suppor t  

t h e i r  p o s i t i o n ,  and c i t e  t h r e e  c a s e s .  Hansen v .  Facione,  294 Mich. 

473, 293 N.W. 723; Moore v .  White, (Okla. 1958) ,  323 P.2d 352; 

Bruce v .  McClees, 1 1 0  N.J .E.  92, 158 A.  849. W e  f i n d  t h e s e  c a s e s  

d i f f e r  f a c t u a l l y  from t h e  i n s t a n t  c a s e .  I n  Bruce t h e  covenant had 

a set back p rov i so  of a t  l e a s t  1 0 0  f e e t  from t h e  s t r e e t  and much 

of t h e  c a s e  tu rned  on i n t e r p r e t i n g  t h e  p rov i so .  Hansen involved 

a defendant  who owned and opera ted  two f i v e  t o n  t r u c k s  f o r  hau l ing  

rubb i sh  and he b u i l t  a  4 0  f o o t  by 50 f o o t  garage ,  i n  a  r e s t r i c t e d  

a r e a ,  t o  accommodate h i s  bus ines s  o p e r a t i o n s .  While Moore i s  

c l o s e  t o  t h e  i n s t a n t  c a s e  f a c t w i s e ,  t h e r e  was a  s e t  back r egu la -  

t i o n  and a  space requirement  t h a t  t a k e s  Moore o u t  of t h e  f a c t  sit- 

u a t i o n  he re .  

The o v e r r i d i n g  p o l i c y  of i n d i v i d u a l  exp res s ion  i n  f r e e  and 



r ea sonab le  land  use  d i c t a t e s  t h a t  r e s t r i c t i o n s  should n o t  be 

a ided  o r  extended by i m p l i c a t i o n  o r  en la rged  by c o n s t r u c t i o n .  

Sporn v .  Overhol t ,  175 Kan. 197,  262 P.2d 828; F l aks  v .  Wichman, 

128 Col. 45, 260 P.2d 737; Granger v .  Bou l l s ,  21 Wash.2d 597, 

Three b a s i c  r u l e s  may be gleaned from t h e s e  c a s e s :  

(1) t h a t  r e s t r i c t i v e  covenants  be s t r i c t l y  cons t rued ,  

( 2 )  t h a t  ambigu i t i e s  be r e so lved  i n  f avo r  of f r e e  u s e  

of p rope r ty ,  and 

( 3 )  t h a t  t h e  d i s t r i c t  c o u r t  should n o t  have broadly  

i n t e r p r e t e d  and imposed t h e s e  r e s t r i c t i v e  covenants  i n  t e r m s  

of what t h e  p a r t i e s  would have d e s i r e d  had they  i n i t i a l l y  been 

conf ron ted  wi th  q u e s t i o n s  l a t e r  developing.  

The judgment of t h e  t r i a l  c o u r t  i s  r eve r sed  and t h e  

cause  r e t u r n e d  t o  t h e  d i s t r i c t  c o u r t  w i th  d i r e c t i o n s  t o  e n t e r  

judgment f o r  defendants .  

................................ 
J u s t i c e s  

M r .  Chief J u s t i c e  James T.  Har r i son  d i d  n o t  p a r t i c i p a t e  

i n  t h i s  cause .  



M r .  J u s t i c e  Wesley C a s t l e s  s p e c i a l l y  c o n c u r r i n g :  

I c o n c u r  i n  t h e  r e s u l t  h e r e  b u t  d o  n o t  b e l i e v e  w e  

need beyond t h e  c o v e n a n t  l anguage  f i n d  t h a t  t h e  t r i a l  

c o u r t ' s  c o n c l u s i o n s  are n o t  c o r r e c t .  

J u s t i c e  


