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M r .  J u s t i c e  Gene B. Daly de l ivered  t h e  Opinion of t h e  Court: 

This i s  an appeal  from a judgment of  t h e  d i s t r i c t  c o u r t ,  

Sweet Grass County, s i t t i n g  without a ju ry ,  holding defendants '  

l e a s e  terminated upon f a i l u r e  t o  exe rc i se  t h e i r  r i g h t  of f i r s t  

r e f u s a l  t o  purchase farmland and f u r t h e r  t h a t  defendants were 

accountable t o  p l a i n t i f f s  i n  unlawful de ta ine r .  

Defendants Gerald and Emilie Connolly, husband and wi fe ,  

and p l a i n t i f f s  D e r r a l l  and Bet ty Pipkin,  husband and wi fe ,  en tered  

i n t o  an a g r i c u l t u r a l  l e a s e  agreement drawn by defendants '  a t t o r n e y  

John R. Glenn, Esq. The l e a s e  was f o r  a f i v e  year per iod beginning 

March 1, 1973 and te rminat ing  February 28, 1978. The 
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t h a t  Pipki*'day $4,000 a year  a s  r e n t  f o r  t h e  property.  

reserved t h e  dwelling house loca ted  on t h e  property f o r  t h e i r  personal  

use.  

Pipkins f u r t h e r  agreed t o  g ive  Connollys t h e  r i g h t  t o  meet 

any o f f e r  t o  buy t h e  farmland and Pipkins agreed t o  accept  t h e  

Connollys' o f f e r  which would meet any o f f e r  o r  o f f e r s  t o  buy from 

any source.  

On March 28, 1974, Pipkins received a w r i t t e n  o f f e r  f o r  

t h e  purchase of t h e  premises, together  wi th  ea rnes t  money of $10,000 

from Rainbow Ranch, Inc.  of For t  Co l l ins ,  Colorado, upon t h e s e  terms: 

"The t o t a l  purchase p r i c e  i s  Two Hundred Thousand 
Dollars  ($200,000.00) payable a s  follows : 

"Sixty Thousand Dollars  ($60,000.00) paid down; 

"The Balance payable over a per iod of T h i r t y  (30) 
yea r s ,  wi th  i n t e r e s t  amortized out  a t  Six per  cent  
(6%) ; 

"Contract f o r  Deed t o  be c a r r i e d  by S e l l e r ;  

11 I n t e r e s t  t o  commence a s  of d a t e  of possession; 

"Earnest money of Ten Thousand Dol lars  ($10,000.00); 

"The c los ing  d a t e  of the  s a l e  s h a l l  be on o r  before  
June 1, 1974." 



On Apr i l  25, 1974, Pipkins served upon Connollys n o t i c e  

of t h e  o f f e r ,  g iv ing  them t h e  r i g h t  t o  meet t h e  o f f e r  on o r  before  

May 31, 1974. Connollys f a i l e d  t o  accept  t h e  o f f e r  o r  t o  d e l i v e r  

possession of the  premises, a s  requested.  Pipkins brought a c t i o n  

i n  unlawful d e t a i n e r  t o  recover  possession of the  premises. 

Connollys cross-complained praying f o r  t h e  cour t  t o  amend t h e  l e a s e  

t o  read a s  they claim was t h e  o r i g i n a l  i n t e n t i o n  of t h e  con t rac t ing  

p a r t i e s - - t h a t  any s a l e  of t h e  farmland was sub jec t  t o  t h e  l ease .  

The proposed s a l e  was no t  completed due t o  t h e  pending l i t i g a t i o n .  

Pipkins i n s i s t  they  wanted t h e  r i g h t  t o  s e l l  t h e  property 

a t  anytime and t h a t  t h e  l e a s e  would terminate  upon such s a l e .  The 

l e a s e  d id  n o t  provide f o r  i t s  terminat ion upon s a l e  of t h e  premises, 

bu t  provided i n  p e r t i n e n t  p a r t :  

"The Landlords [Pipkins]  agreed t o  g ive  Tenants 
[Connollys] t h e  r i g h t  t o  meet any o f f e r  t o  buy 
t h e  above descr ibed r e a l  e s t a t e  and Landlords agree  
t o  accept   ena ants' o f f e r  which does meet an o f f e r ,  
o r  o f f e r s ,  t o  buy from any source whatsoever. 

"Jc * %The Tenants recognize   and lords' r i g h t  t o  
s e l l  t h e  above descr ibed r e a l  e s t a t e  during t h e  
term of t h i s  l e a s e  o r  any f u t u r e  l e a s e  providing 
t h a t  Tenants be given t h e  r i g h t s  hereinbefore 
mentioned. I f  

M r .  Glenn, Connollys' a t t o r n e y ,  t e s t i f i e d  t h e r e  was no 

provis ion made f o r  f o r f e i t u r e  of t h e  l e a s e  f o r  f a i l u r e  t o  exe rc i se  

t h e  r i g h t  of f i r s t  r e f u s a l  because i t  was f u l l y  understood i n  h i s  

d iscuss ions  with t h e  p a r t i e s  t h a t  t h e  land could be s o l d ,  bu t  

Connollys would remain i n  possession under t h e  l ease .  

I n  i t s  f ind ings  of f a c t  t h e  d i s t r i c t  cour t  found: t h a t  ' 

a t  t h e  t i m e  t h e  l e a s e  was made Pipkins s t rong ly  emphasized t h e  f a c t  

t h a t  they wanted t o  r e se rve  t h e  r i g h t  t o  s e l l  t he  farmland and upon 

such s a l e  t h e  l e a s e  would terminate;  Pipkins had received a bona 

f i d e  o f f e r  f o r  t h e  purchase of t h e  premises from Rainbow Ranch, Inc . ;  

t h a t  Connollys refused t o  meet the  o f f e r ;  and, t h e r e f o r e ,  t h e  l e a s e  

was terminated on June 1, 1974. In  i t s  conclusions of law the  c o u r t  



held  t h a t  t h e  Connollys unlawfully de ta ined  t h e  premises s i n c e  June 

1, 1974, and awarded Pipkins judgment f o r  t r e b l e  damages. ~ o n n o l l y s '  

cross-complaint was denied. 

Connollys present  n ine  i s s u e s  f o r  t h i s  Court ' s  review. 

B r i e f l y  s t a t e d ,  t h e  i s s u e s  a r e :  

1. Did t h e  d i s t r i c t  cour t  e r r  i n  f ind ing  t h a t  t h e  l e a s e  

terminated upon t h e  s a l e  of the  farmland and ~ o n n o l l y s '  f a i l u r e  t o  

e x e r c i s e  t h e i r  r i g h t  of f i r s t  r e f u s a l ?  

2. Did t h e  cour t  e r r  i n  admit t ing  an unacknowledged buy-se l l  

agreement i n t o  evidence a s  proof of an o f f e r  t o  buy t h e  farmland i n  

ques t ion?  

Lessees Connolly argue t h a t  i n  l i g h t  of t h e  testimony 

of t h e  a t t o r n e y  who drew up t h e  c o n t r a c t ,  M r .  Glenn, t h e r e  was no 

such i n t e n t  on t h e  p a r t  of t h e  p a r t i e s  t h a t  t h e  l e a s e  would te rminate  

upon t h e  s a l e  of t h e  land;  t h a t  l e s s o r s  Pipkin t e s t i f i e d  Connollys 

wanted a l e a s e  so  t h a t  they could borrow money from t h e  bank and, 

i n  l i g h t  of t h e  f a c t  t h e  law does not  favor  f o r f e i t u r e ,  Pipkins 

have f a i l e d  i n  t h e i r  burden of proof,  t h e r e f o r e  t h e  d i s t r i c t  cour t  

e r r e d  i n  f inding  f o r  them. 

The l e a s e  was drawn by the  a t t o r n e y  f o r  Connollys. The 

terms of t h e  l e a s e  when ambiguous w i l l  be construed most s t rong ly  

a g a i n s t  him whose words they  a r e .  Bickford v. Kirwin, 30 Mont. 1, 

75 P. 518. 

The l e a s e  c l ause  allowing t h e  s a l e  of t h e  farmland and 

g iv ing  l e s s e e s  t h e  r i g h t  of f i r s t  r e f u s a l  i s ,  a t  b e s t ,  incomplete 

a s  i t  r e l a t e s  t o  t h e  problem here.  I f  a l l  Pipkins wanted t o  do was 

t o  be a b l e  t o  se l l  t h e i r  farmland, sub jec t  t o  t h e  leasehold ,  t h e r e  would 

have been no need f o r  t h e  clause.  Connollys s t a t e d  they included t h e  

c l ause  because Pipkins demanded i t ,  even though i n  t h e i r  opinion 

i t  was n o t  necessary.  Connollys argue t h a t  i f  t h e  l e a s e  could be 

terminated upon t h e  s a l e  of t h e  farmland, what* bank would lend money 

on t h a t  type of l e a s e ?  Pipkins s t a t e  they  were adamant about being 



a b l e  t o  se l l  t h e i r  farmland anytime they wanted t o ,  and n o t  have 

t h e  s a l e  subjec t  t o  t h e  l ease .  Pipkins a l s o  poin t  out  t h a t  

Connollys agreed t h a t  they could move from Ca l i fo rn ia  t o  t h e  

farmland, and t h a t  would te rminate  t h e  l e a s e  although t h a t  was 

n o t  included i n  t h e  l ease .  That type of agreement Pipkins argue 

i s  con t rad ic to ry  t o  t h e  type of l e a s e  Connollys claim they  received.  

I n  Lunke v. Egeland, 46 Mont. 403,410, 128 P. 610, while  

cons t ru ing  an a g r i c u l t u r a l  l e a s e  which contained a d d i t i o n a l  elements, 

t h i s  Court d i d  reach t h e  problem of t h e  e f f e c t  of a c l ause  g iv ing  

t h e  l e s s o r  t h e  r i g h t  t o  se l l  and t h e  l e s s e e  t h e  r i g h t  of f i r s t  

r e f u s a l .  The Court held:  

I I There was no n e c e s s i t y  of r e se rv ing  t h e  r i g h t  
t o  s e l l  i f  such s a l e  was no t  t o  a f f e c t  t h e  l ease .  
[Lessor] had such r i g h t  i n  any event.  I ?  

2j.7 
The Ca l i fo rn ia  Supreme Court i n  Garetson v. Wester, 39' 

Cal.R+r. P.2d 863, 864, 865, construed t h i s  language of 

t h e  l e a s e  involved t k r e :  

"'1t i s  mutually understood and agreed t h a t  t h e  
property covered by t h i s  l e a s e  i s  sub jec t  t o  s a l e ;  
however, t h e  l e s s o r  agrees  t h a t  i n  the  event of an 
o f f e r  t o  purchase t h a t  l e s s e e  i s  t o  be given f i r s t  
opportuni ty t o  buy. I I1  

The Court s t a t e d :  

"Obviously, t h e  property was sub jec t  t o  s a l e  without 
t h e  i n s e r t i o n  of  any such c lause .  The Lessor a t  any- 
time had t h e  r i g h t  t o  se l l  t h e  proper ty  s u b j e c t ,  of 
course,  t o  t h e  l e a s e ,  and t h e  e f f e c t  of t h e  s a l e  would 
have been merely t o  s u b s t i t u t e  t h e  vendee t o  a l l  of 
t h e  r i g h t s  of t h e  o r i g i n a l  l e s s o r .  * * The c lause  
must, t h e r e f o r e ,  have an important intended.meaning. 
The p lac ing  of t h e  opt ion  i n  t h i s  c l ause  ind ica ted  
very c l e a r l y  t h a t  i t  was t h e  i n t e n t i o n  of t h e  p a r t i e s ,  
and i n s i s t e d  upon by t h e  l e s s e e s ,  t h e  appe l l an t s  he re in ,  
t h a t  t h e  l e s s e e s  be pro tec ted  i n  t h e  event of t h e  s a l e  
and be given t h e  f i r s t  opportuni ty t o  purchase. I f  i t  
was no t  intended by t h e  p a r t i e s  t h a t  a bona f i d e  o f f e r  
t o  purchase wi th  a subsequent r e f u s a l  by l e s s e e s  t o  
purchase should terminate  t h e  l e a s e s ,  t h e r e  would have 
been no occasion whatsoever f o r  t h i s  s o r t  of an opt ion.  
I f  t h e  purpose of t h e  c l ause  was merely t o  g ran t  an 
opt ion t o  the  l e s s e e s  t o  buy t h e  property during t h e  
l i f e  of t h e  l e a s e s ,  i t  would n o t  have been coupled wi th  
t h e  c l ause  r e se rv ing  the  property f o r  s a l e .  The two 
expressions together  c l e a r l y  i n d i c a t e  t h a t  i t  was in -  
tended by a l l  p a r t i e s  t h a t  t h e  s a l e  of t h e  land would 
terminate  t h e  l e a s e s .  I n  no o t h e r  way can t h e  presence 

of t h e  c l ause  be explained. I I 



Connollys a l l e g e  t h e  language of t h e  l e a s e  i n  ques t ion  

he re ,  and t h e  language of t h e  l e a s e s  i n  Lunke and Garetson a r e  

d i s t ingu i shab le .  They poin t  out t h e r e  was a provis ion i n  Lunke 

f o r  payment t o  t h e  l e s s e e  upon terminat ion of t h e  l e a s e  f o r  t h e  

crops planted.  In  Garetson t h e r e  was a d d i t i o n a l  language i n  t h e  

l e a s e  which Connollys argue make t h a t  l e a s e  d i f f e r e n t  from t h e  one 

i n  quest ion here ,  it provided: 

"The l e a s e s  f u r t h e r  I provided t h a t  a t  t h e  'end of t h e  
term of l e a s e ,  which term could i n f e r e n t i a l l y  mean 
when it was terminated a t  t h e  end of the  leasehold 
period o r  by f a i l u r e  of t h e  l e s s e e  I t o  exe rc i se  h i s  
opt ion t o  purchase, he might be permitted t o  * * * 

remove any improvements o r  s t r u c t u r e s '  and t o  pay t h e  
r e n t  f o r  such f u r t h e r  t i m e  a s  t h e  l e s sees  might hold 
t h e  property." (Emphasis added.) 

Connollys argue t h i s  language, construed along with t h e  rest of 

t h e  l e a s e  i n  Garetson made i t  poss ib le  t o  i n t e r p r e t  t h e  c o n t r a c t  

a s  being one i n  which t h e  p a r t i e s  intended t h a t  f a i l u r e  t o  exe rc i se  

t h e  r i g h t  of f i r s t  r e f u s a l  could amount t o  l o s s  of t h e  l e a s e .  

True, each l e a s e  must be construed separa te ly ,  depending 

upon i t s  own language. However, t h e  i n s t a n t  case ,  Lunke and 

Garetson, a l l  involve a l e a s e  which inc ludes  a c l ause  r e se rv ing  

t h e  r i g h t  t o  s e l l ,  bu t  makes no mention of t h e  terminat ion of the  

l ease .  It i s  t h e  language of t h a t  c l ause  we a r e  i n t e r p r e t i n g  here.  

It i s  t h a t  language which was i n t e r p r e t e d  i n  Lunke and Garetson. 

I n  Garetson t h e  Ca l i fo rn ia  c o u r t  d i d  n o t  r e l y  on t h e  emphasized 

language c i t e d  here-by Connollys t o  reach i t s  conclusion. Too, 

although i n  Lunke t h e  reimbursement f o r  acreage p lanted  c lause  was 

an added f a c t o r  i n  t h e  c o u r t ' s  reaching i t s  dec i s ion ,  t h a t  cour t  

r e i t e r a t e d  our major premise he re ,  t h a t  t h e r e  was no need f o r  the  

c l ause  r e se rv ing  t h e  r i g h t  t o  s e l l  i f  such r i g h t  was sub jec t  t o  t h e  

l e a s e .  Therefore,  Lunke and Garetson cannot be d i s t ingu i shed  on 

t h e  po in t  i n  i s s u e  here.  

Connollys condemn t h e  harsh f o r f e i t u r e  and l ack  of any 

cons idera t ion  given f o r  t h e i r  growing crops o r  improvements. I n  

t h i s  regard  t h e  Court no tes  t h e  n o t i c e  t o  t h e  Connollys of Apr i l  25, 



1974, advises  t h a t  they would have u n t i l  May 31, 1974 t o  exe rc i se  

t h e i r  r i g h t  t o  purchase and remit a down payment of $60,000; t h a t  

t h e  property would be so ld  on June 1, 1974, i f  Connollys d id  no t  

exe rc i se  t h e i r  r i g h t  t o  purchase, and they would be expected t o  

d e l i v e r  up peaceful  possession on o r  before  June 1, 1974. No 

f u r t h e r  demand from Pipkins o r  t h e i r  successor  i n  i n t e r e s t  was ever  

made. S u i t  i n  unlawful d e t a i n e r  was f i l e d  June 12,  1974. Connollys 

t e c h n i c a l l y  were holding over  a f t e r  midnight May 31, 1974. 

Sect ion 93-9703(2), R.C.M. 1947, provides r e l i e f  f o r  

t h i s  type of f o r f e i t u r e .  While a l l  o t h e r  tenancies  speak of 

holding over without permission of t h e  landlord ,  and t h i s  Court 

i s  mindful of the  cases  holding t h r e e  day n o t i c e  t o  pay o r  q u i t  

11 s a t i s f i e s  without permission" impliedly,  a g r i c u l t u r a l  l e a s e s  

r e q u i r e  demand a f t e r  holding over a f t e r  t h e  exp i ra t ion  of t h e  l e a s e  

term. This problem was t r e a t e d  by t h i s  Court i n  a case  involving 

a l e s s e e  who attempted t o  exe rc i se  an opt ion  t o  purchase a f t e r  

t h e  term of h i s  l e a s e  had expired.  I n  Mi l l e r  v. Meredith, H i l l  and 

Whi t f ie ld ,  149 Mont. 125, 129, 423 P.2d 595, t h e  Court s t a t e d :  

"Under t h e  common law t h e  holdover tenant  was 
considered a t r e s p a s s e r  and i n  o rde r  t o  g e t  away 
from t h e  harshness of such a r u l e ,  and t o  conform 
t o  a g r i c u l t u r a l  p r a c t i c e s  of t h e  s t a t e ,  our  Code 
s p e c i f i c a l l y  provided f o r  a g r i c u l t u r a l  l e s s e e s  i n  
sec t ion  93-9703, R.C.M. 1947. Under t h i s  sec t ion  
a holdover t enan t  f o r  s i x t y  days without n o t i c e  who 
i n v e s t s  time and seed w i l l  no t  l o s e  t h i s  investment 
t o  t h e  landlord.  However, t h e  s t a t u t e  g ives  him no 
more than t h e  r i g h t  t o  harves t  h i s  crop t o  p r o t e c t  
h i s  investment and p r o t e c t s  him from l i a b i l i t y  i n  an 
a c t i o n  f o r  unlawful de ta ine r .  " (Emphasis suppl ied.  ) 

A s  s t a t e d  he re to fo re ,  no n o t i c e  o r  demand was ever  given 

Connollys a f t e r  t h e  exp i ra t ion  of t h e  l ease .  They remained on t h e  

property s i x t y  days a f t e r  t h e  l e a s e  terminated and planted t h e i r  

crops.  Therefore,  under sec t ion  93-9703(2), they had a r i g h t  t o  

ha rves t  those  crops and a r e  pro tec ted  from l i a b i l i t y  f o r  unlawful 

d e t a i n e r  . 
F i n a l l y ,  concerning whether t h e  buy-se l l  agreement has  t o  

be acknowledged before  i t  can be admitted i n t o  evidence, Connollys 



argue t h a t  such agreement has  t o  be acknowledged t o  be admitted 

i n t o  evidence t o  a s c e r t a i n  whether t h e  s i g n e r  i s  t h e  p res iden t  

of t h e  Rainbow Ranch Inc . ,  and whether he has  t h e  a u t h o r i t y  t o  

bind t h e  corpora t ion  t o  t h e  c o n t r a c t  t o  purchase a s  provided i n  

s e c t i o n  39-117, R.C.M. 1947. 

Testimony of A 1  Whiteside, t h e  r e a l  e s t a t e  broker  involved, 

e s t a b l i s h e s  t h a t  he  witnessed t h e  s igna tu re  of Ronald W. M i l l e r ,  

Pres ident  of t h e  corpora t ion ,  and Coreen M. Mi l l e r ,  Secretary-  

Treasurer .  Under sec t ion  93-1101-12, R.C.M. 1947, t h a t  was s u f f i -  

c i e n t  foundation t o  admit t h e  con t rac t  i n t o  evidence. Since n e i t h e r  

pa r ty  t o  t h e  con t rac t  chal lenges t h e  c o n t r a c t ,  we see  no reason 

t o  e n t e r t a i n  any chal lenge t o  i t s  a u t h e n t i c i t y .  

The judgment of t h e  d i s t r i c t  c o u r t  i s  aff i rmed a s  t o  i t s  

conclusions of law Nos. 1, 2, and 5 regarding terminat ion of the  

l ease .  Judgment i s  reversed a s  t o  i t s  conclusions of law Nos. 3 

and 4 ,  a s  they  r e l a t e  t o  unlawful d e t a i n e r  and damages. The cause 

i s  remanded t o  t h e  d i s t r i c t  cour t  t o  e n t e r  judgment accordingly.  

J u s t i c e .  f 

Chief J u s t i c e  


