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M r .  Chief J u s t i c e  James T.  Harrison de l ivered  the  Opinion of 
t h e  Court. 

This i s  an o r i g i n a l  proceeding i n  which p e t i t i o n e r  

sought an appropr ia t e  w r i t  t o  review t h e  proceedings i n  a case  

pending i n  t h e  d i s t r i c t  cour t  of S i l v e r  Bow County e n t i t l e d :  

Rose Cole, e t  a l . ,  P l a i n t i f f s  v. Theodore Carkul is ,  D i rec to r ,  

e t  a l . ,  Defendants, wherein a temporary r e s t r a i n i n g  order  was 

i ssued  on t h e  30th day of June, 1975, which order  r e s t r a i n e d  

p e t i t i o n e r  from implementing and opera t ing  c e r t a i n  emergency 

r u l e s  u n t i l  f u r t h e r  order  of t h e  c o u r t ,  and a l s o  provided t h a t  

n o t i c e  be given by t h e  p e t i t i o n e r  t o  a l l  Medicaid providers  and 

r e c i p i e n t s  t h a t  t h e  Medicaid program would opera te  a t  pre-July 

1, 1975 l e v e l s  u n t i l  t he  f u r t h e r  order  of the  cour t .  

P e t i t i o n e r  f u r t h e r  a l l eged  t h a t  t h e  1975 Leg i s l a tu re  

c u t  t h e  amount of money requested by p e t i t i o n e r  by t h e  approxi- 

mate sum of $1,600,000 f o r  the  biennium, and t o  meet such 

budgetary c u t  it would be necesssary t o  c u r t a i l  some of  t h e  

programs which would be of l e a s t  harm t o  the  wel fare  r e c i p i e n t s .  

Fur ther ,  t h a t  delay i n  t h e  f i n a l  r e s o l u t i o n  of t h i s  mat ter  would 

cause a s ta te-wide emergency of  major propor t ions , .and  t h a t  s i n c e  

it was a l s o  a l l eged  t h a t  no quest ions of f a c t  need be determined, 

an expedi t ious cons idera t ion  of t h e  matter  would be i n  t h e  i n -  

t e r e s t s  of j u s t i c e  and a l l e v i a t e  continued hardship which may be 

su f fe red  by a l l  r e c i p i e n t s  of wel fare  i n  t h i s  s t a t e .  

Counsel was heard ex p a r t e ,  t h e  matter  taken under 

advisement, and t h e r e a f t e r  an order  was i s sued  c a l l i n g  f o r  an 

adversary hearing and vaca t ing  t h e  temporary r e s t r a i n i n g  order  

of t h e  d i s t r i c t  c o u r t  u n t i l  t h e  f u r t h e r  order  of t h i s  Court. 

The adversary hearing was he ld ,  b r i e f s  f i l e d ,  counsel heard i n  

o r a l  argument, and t h e  matter  submitted f o r  decis ion.  

It i s  no t  disputed t h a t  t h e  1975 Leg i s l a tu re  reduced 

t h e  amount of money requested by p e t i t i o n e r  i n  t h e  approximate 



amount of $1,600,000 f o r  the  biennium and t h a t  i t  would be 

necessary t o  make adjustments so t h a t  t h e  Department could 

l i v e  within i t s  budget. 

Following consu l t a t ions  wi th  i t s  advisory counc i l ,  

t h e  Department of Health,  Education and Welfare of t h e  Federal  

Government, wi th  persons i n  the  medical f i e l d ,  and t h e  experience 

of t h e  Department and i t s  s t a f f ,  i t  was determined t h a t  i t  would 

be necessary t o  c u t  approximately $300,000 per month from i t s  

programs t o  s t a y  wi th in  t h e  budget. 

To meet t h i s  s i t u a t i o n  t h e  Department determined t o  

c u r t a i l  t h e  medically needy program i n  Montana, a s  s e t  f o r t h  i n  

s e c t i o n  71-1516, R.C.M. 1947, under a u t h o r i t y  of sec t ion  71-1517, 

R.C.M. 1947. An emergency r u l e  was adopted and s t e p s  taken 

t o  e s t a b l i s h  a r egu la r  r u l e .  The Department f e l t  t h a t  t h e  emer- 

gency r u l e  was necessary because i t  could no t  exceed 120 days 

i n  dura t ion  and i t  would g ive  the  Department an opportuni ty t o  

complete t h e  a c t i o n  necessary t o  e s t a b l i s h  a r egu la r  r u l e ,  without 

l o s s  of funds. The hearing on t h e  r e g u l a r  r u l e  i s  s e t  f o r  

August 15, 1975, a t  Helena, Montana, a t  which time a l l  persons 

and groups a f f e c t e d  can be heard and such evidence w i l l  be con- 

s idered  by t h e  Department before  f i n a l  adoption of a r e g u l a r  r u l e .  

Respondents contend t h e  "emergency" claimed by t h e  

Department i s  n o t  a l e g i t i m a t e  b a s i s  f o r  an emergency r u l e  and 

t h i s  was t h e  reason f o r  t h e  commencement of t h e  a c t i o n  i n  t h e  

d i s t r i c t  cour t .  

Amicus Curiae,  Administrat ive Code Committee of t h e  

Montana Leg i s l a tu re ,  takes  no pos i t ion  on t h e  r e spec t ive  mer i t s  

of t h e  p a r t i e s '  pos i t ions  he re in ,  but  r eques t s  t h i s  Court t o  

e s t a b l i s h  precedents a s  guide l ines  under t h e  Administrat ive Pro- 

cedure Act. However, i t  does not  appear t h a t  t h i s  o r i g i n a l  

proceeding i s  a proper forum and being aware of the  n e c e s s i t y  f o r  

immediate ac t ion  we d e c l i n e  t o  do so. 



The s t a t u t e  dea l ing  with an emergency r u l e  i s  sec t ion  

82-4204, R.C.M. 1947, which provides i n  subsect ion (2) : 

"(2) I f  an agency f i n d s  t h a t  an imminent p e r i l  
t o  the  publ ic  h e a l t h ,  s a f e t y  o r  wel fare  r e q u i r e s  
adoption of a  r u l e  upon fewer than twenty (20) 
days'  n o t i c e  and s t a t e s  i n  w r i t i n g  i t s  reasons f o r  
t h a t  f inding ,  i t  may proceed, without p r i o r  n o t i c e  
o r  hearing o r  upon any abbreviated n o t i c e  and hearing 
t h a t  i t  f i n d s  p r a c t i c a b l e ,  t o  adopt an emergency r u l e .  
The r u l e  may be e f f e c t i v e  f o r  a  per iod n o t  longer 
than one hundred and twenty (120) days,  bu t  t h e  
adoption of an i d e n t i c a l  r u l e  under subsect ions (1) (a )  
and (1) (b) of t h i s  sec t ion  i s  no t  precluded. The 
su f f i c i ency  of t h e  reasons f o r  a  f inding  of imminent 
p e r i l  t o  t h e  publ ic  hea l th ,  s a f e t y  o r  wel fare  s h a l l  
be subjec t  t o  j u d i c i a l  review. 11 

We have been favored with voluminous b r i e f s  and extens ive  

arguments a s  t o  what i s  "an imminent p e r i l  t o  t h e  publ ic  h e a l t h ,  

s a f e t y  o r  wel fare .  I I 

Upon review of t h e  admitted f a c t s ,  t h e  s t a t u t o r y  law, 

cons idera t ion  of t h e  b r i e f s ,  and arguments of counsel ,  i t  i s  our 

holding t h a t  the  circumstances e x i s t i n g  here  e n t i t l e d  t h e  Depart- 

ment t o  enact  an emergency r u l e .  

It i s  t h e r e f o r e  ORDERED t h a t  t h e  temporary r e s t r a i n i n g  

order  of t h e  d i s t r i c t  cour t  issued on June 30, 1975, which by 

t h i s  Cour t ' s  order  of J u l y  7 ,  1975, was vacated u n t i l  t h e  f u r -  

t h e r  order  of t h i s  Court, i s  now permanently vacated and s e t  

a s ide .  Fur ther ,  

ac t ion .  

We Concur: 

' J u s t i c e s .  f l  - 4 - 


