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M r .  J u s t i c e  Frank I. Haswell de l ivered  t h e  Opinion of t h e  Court. 

Defendant General Partners  appeal from a  summary judgment 

granted p l a i n t i f f  Limited Par tners  i n  an a c t i o n  f o r  dec la ra to ry  

judgment. The d i s t r i c t  cour t  of Missoula County held t h a t  t h e  

General Par tners  a r e  no t  e n t i t l e d  a s  a  matter  of law t o  a  $60,000 

f e e  f o r  se rv ices  rendered i n  renovat ing and improving t h e  Holiday 

Vi l l age  Shopping Center. The d i s t r i c t  c o u r t  granted a  personal  

judgment i n  favor  of t h e  Limited Par tne r s  aga ins t  one of t h e  

General Pa r tne r s ,  Spence Clark. 

P l a i n t i f f s  John F. Ful ton,  Harold C. Schwartz and Deloi t  

R. Wolfe entered  i n t o  a  l imi ted  pa r tne r sh ip  agreement on Apr i l  

1, 1968, with General Par tners  Spence Clark and James A .  C o l l i e r ,  

doing business  a s  F inanc ia l  Management Service,  covering opera- 

t i o n  of t h e  Holiday Vi l l age  Shopping Center i n  Missoula, Montana. 

The b r i e f s  i n d i c a t e  t h a t  Spence Clark has s ince  succeeded t o  the  

i n t e r e s t  of James A .  C o l l i e r .  

Under t h e  terms of t h e  l imi ted  pa r tne r sh ip  agreement, 

t h e  General Par tners  were respons ib le  f o r  t h e  management of t h e  

shopping c e n t e r ;  t h e  Limited Par tners  had no r i g h t  t o  p a r t i c i p a t e  

i n  t h e  management of t h e  business .  

The General Pa r tne r s  received a  5% c a p i t a l  i n t e r e s t  a s  

cons idera t ion  f o r  t h e  assumption of t h e  r e s p o n s i b i l i t i e s  of 

managing and opera t ing  t h e  par tnersh ip  p roper t i e s  and t h e  l i a -  

b i l i t y  assumed. A l l  l o s s e s  i n  excess of t h e  c a p i t a l  accounts of 

t h e  l imi ted  pa r tne r sh ip  were t h e  s o l e  l i a b i l i t y  of t h e  General 

Par tners .  In  a d d i t i o n ,  Paragraph l l ( a )  of t h e  l imi ted  par tnersh ip  

agreement provides:  

"* * * The General Par tners  s h a l l  r ece ive  a  
reasonable management f e e  f o r  s e r v i c e s  a c t u a l l y  
rendered by them * * *." 
During t h e  l i f e  of t h e  pa r tne r sh ip  Clark paid himself an 

annual management f e e  equal ing 5% of t h e  gross  proceeds of t h e  

pa r tne r sh ip  p roper t i e s .  These payments a r e  not  i n  d i spu te .  



I n  1971, Clark determined t h e  gross  and n e t  r e n t a l s  of 

t h e  business  could be s u b s t a n t i a l l y  increased by bu i ld ing  a 

new s t o r e  i n  t h e  shopping c e n t e r  f o r  Alber tson ' s  grocery and 

l eas ing  t h e  o ld  Alber tson ' s  space t o  Skagg's Drug Center. From 

1971 through 1973, Clark worked a t  pu t t ing  t h i s  plan i n t o  e f f e c t .  

He negot ia ted  new l e a s e s  wi th  Albertson 's  and Skagg's; super- 

v ised  and coordinated t h e  design and cons t ruc t ion  of t h e  new 

f a c i l i t i e s ;  ref inanced t h e  e x i s t i n g  f i r s t  mortgage; and, ob- 

t a ined  f inancing f o r  t h e  new cons t ruc t ion  p ro jec t  .  lark' s 

e f f o r t s  r e s u l t e d  i n  inc reas ing  t h e  gross  r e n t a l s  from $1,685,000 

t o  $2,700,000. 

As compensation f o r  these  se rv ices  performed from 1971 

through 1973, Clark paid himself a management f e e  of $60,000. 

This  f e e  was i n  add i t ion  t o  the  f e e  of 5% of the  p a r t n e r s h i p ' s  

gross  proceeds which he charged annual ly f o r  normal management 

d u t i e s .  

P l a i n t i f f s  objected t o  t h e  $60,000 f e e  and f i l e d  a complaint 

f o r  dec la ra to ry  judgment asking t h e  d i s t r i c t  cour t  t o  cons t rue  t h e  

terms of t h e  l imi ted  pa r tne r sh ip  agreement and t o  order  Clark t o  

r e t u r n  t h e  $60,000. P l a i n t i f f s  claimed t h e  defendant 's  course 

of conduct s i n c e  1968 of charging only a 5% management f e e  

l i m i t e d  t h e  f e e  t h a t  could be charged t o  5% of t h e  gross  r e n t a l s .  

Defendant answered by claiming t h a t  a l l  f e e s  received 

were reasonable f o r  se rv ices  a c t u a l l y  rendered and t h a t  t h e r e  

was no agreement o r a l  o r  w r i t t e n ,  express  o r  implied,  l i m i t i n g  

t h e  management f e e s  t o  5% of the  gross  r e n t a l s .  

On December 30 ,  1974, t h e  d i s t r i c t  cour t  granted p l a i n t i f f s  

summary judgment, f ind ing  t h a t  Clark was n o t  e n t i t l e d  t o  a f e e  

f o r  se rv ices  rendered r e l a t i n g  t o  long t e r m  renovation and i m -  

provement of t h e  Holiday Vi l l age  Shopping Center. The judgment 

i s  a personal  judgment i n  favor of p l a i n t i f f s  a g a i n s t  Clark.  

The c o n t r o l l i n g  i s s u e  on appeal  i s  whether o r  n o t  summary 

judgment f o r  p l a i n t i f f s  was e r r o r .  We hold it  was, vaca te  t h e  

judgment, and remand t o  t h e  d i s t r i c t  cour t  f o r  t r i a l .  



Rule 56(c ) ,  M.R.Civ.P., s t a t e s  t h a t  summary judgment 

s h a l l  be rendered only i f :  

"* * * t h e  pleadings,  depos i t ions ,  answers t o  
i n t e r r o g a t o r i e ~ ~ a n d  admissions on f i l e  show t h a t  
t h e r e  i s  no genuine i s s u e  a s  t o  any mate r i a l  f a c t  
and t h a t  t h e  moving par ty  i s  e n t i t l e d  t o  a judgment 
a s  a matter  of law. 11 

The quest ion t o  be decided on a motion f o r  summary judgment 

i s  whether t h e r e  i s  a genuine i s s u e  of ma te r i a l  f a c t  and no t  how 

t h a t  i s s u e  should be determined; t h e  hearing on t h e  motion i s  

n o t  a t r i a l .  ~ a t t e u c c i ' s  Super Save v. Hustad Corp., 158 Mont. 

The pa r ty  moving f o r  summary judgment has t h e  burden of 

e s t a b l i s h i n g  t h e  absence of any i s s u e  of ma te r i a l  f a c t .  B e i e r l e  

v. Taylor,  164 Mont. 436, 524 P.2d 783, 31 S t .  Rep. 554. 

In  Kober & Kyriss v. Stewart ,  148 Mont. 1 1 7 ,  121, 417 

P.2d 476, t h i s  Court c i t e d  6 ~ o o r e ' s  Federal  P r a c t i c e ,  Para. 

 he c o u r t s  hold t h e  movant t o  a s t r i c t  s tandard.  
To s a t i s f y  h i s  burden t h e  movant must make a showing 
t h a t  i s  q u i t e  c l e a r  what t h e  t r u t h  i s ,  and t h a t  ex- 
c ludes any r e a l  doubt a s  t o  t h e  ex i s t ence  of any 
genuine i s s u e  of ma te r i a l  f a c t .  

" 'Since i t  i s  n o t  t h e  funct ion of t h e  t r i a l  c o u r t  t o  
ad jud ica te  genuine f a c t u a l  i s s u e s  a t  t h e  hearing on 
t h e  motion f o r  summary judgment, i n  r u l i n g  on t h e  motion 
a l l  inferences  of f a c t  from t h e  proofs  prof fered  a t  
t h e  hearing must be drawn aga ins t  t h e  movant and i n  
favor  of t h e  pa r ty  opposing t h e  motion. And t h e  papers 
support ing movantfs pos i t ion  a r e  c l o s e l y  s c r u t i n i z e d ,  
while  t h e  opposing papers a r e  indulgent ly  t r e a t e d ,  i n  
determining whether t h e  movant has s a t i s f i e d  h i s  burden. I I 1  

I f  t h e r e  i s  any doubt a s  t o  t h e  p ropr ie ty  of  a motion 

f o r  summary judgment, i t  should be denied. Kober & Kyriss v. 

Stewart, supra. 

The only way the  d i s t r i c t  cour t  could properly g ran t  

summary judgment t o  t h e  p l a i n t i f f s  here  i s  by determining t h a t  

t h e  agreement on i t s  face  p r o h i b i t s  t h e  $60,000 f e e  a s  a mat ter  

of law. Any o the r  b a s i s  ou t s ide  t h e  four  corners  of t h e  agree- 

ment document, involves disputed ques t ions  of f a c t  precluding 

summary judgment. 



The i n t e n t  of t h e  p a r t i e s  t o  p r o h i b i t  such payment must 

be determined from t h e  w r i t t e n  agreement a lone ,  i f  poss ib le .  

Sect ion 13-705, R.C.M. 1947. I f  t h e  language of the  agreement 

i s  c l e a r  and e x p l i c i t  t h e  language must govern i t s  i n t e r p r e t a t i o n .  

Sect ion 13-704, R.C.M. 1947. A p l a i n  reading r e v e a l s  t h e  agree- 

ment g ives  t h e  General Pa r tne r s  a 5% c a p i t a l  i n t e r e s t  a s  con- 

s i d e r a t i o n  f o r  assuming t h e  r e s p o n s i b i l i t i e s  of managing and 

opera t ing  t h e  business  and assuming l i a b i l i t y  beyond t h a t  of 

t h e  Limited Par tners .  I n  add i t ion  t o  t h i s  5% c a p i t a l  i n t e r e s t  

Paragraph l l ( a )  of t h e  agreement provides:  

I 1  The General Pa r tne r s  s h a l l  r e c e i v e  a reasonable 
management f e e  f o r  se rv ides  a c t u a l l y  rendered by 
them JC 9: ik." 

In  d i s t r i c t  cour t  p l a i n t i f f s  claimed (1) an executed o r a l  

agreement and (2) t h e  defendant ' s  course of conduct s i n c e  1968 

of charging only a 5% management f e e  modified the  agreement and 

prohib i ted  t h e  $60,000 fee .  

On appeal p l a i n t i f f k  argue t h a t  t h e  reasonable management 

f e e  s e t  f o r t h  i n  Paragraph l l ( a )  of t h e  l imi ted  pa r tne r sh ip  

agreement i s  l imi ted  t o  r o u t i n e  management se rv ices  and does 

no t  apply t o  long term developmental se rv ices .  

There i s  no d i s t i n c t i o n  i n  t h e  terms of t h e  agreement 

between s e r v i c e s  f o r  long range renovat ion and improvement and 

day t o  day r o u t i n e  management s e r v i c e s .  To determine i f  t h e  

agreement precludes management f e e s  f o r  long range s e r v i c e s ,  

t h e  d i s t r i c t  cour t  must i n q u i r e  a s  t o  t h e  conduct of the  p a r t i e s  

and a s  t o  t h e  ex i s t ence  and substance of t h e  a l l eged  o r a l  agree- 

ment. Whether t h e r e  was an executed o r a l  agreement, a s  w e l l  a s  

whether t h e  conduct of  the  p a r t i e s  modified t h e  w r i t t e n  agreement, 

a r e  ma te r i a l  ques t ions  of f a c t  bear ing  on t h e  i n t e n t  of t h e  

p a r t i e s .  The cour t  whi le  considering t h e  motion f o r  summary 

judgment cannot go ou t s ide  t h e  agreement t o  determine t h e  i n t e n t  

of t h e  con t rac t ing  p a r t i e s  a s  t h i s  involves disputed ques t ions  of 



material fact. Summary judgment is usually inappropriate where 

the intent of the contracting parties is an important considera- 

tion. Kober h Kyriss v. Stewart, supra; 6 ~oore's Federal 

Practice, Para. 56.17[41.-11. 

Plaintiffs have not met their burden of establishing the 

absence of any issue of material fact. Their arguments clearly 

show that genuine factual issues do exist. 

We do not here decide where the merits of this controversy 

lie, nor which parties should ultimately prevail. We simply 

hold that a trial is necessary to resolve disputed issues of 

fact. 

The summary judgment is vacated and set aside. The cause 

is remanded to the district court for trial. 

Justice 

Ye Concur: 
. . , 

Chief Justice 


