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PER CUKIAM:  

Th is  i s  a pes i c ion  o r  .;upervisory : m t r o l  seek ing  r-o 

annul  and s e t  a s i d e  D i s t r i c t  Judge Nat A l l e n ' s  Findings  of F a c t ,  

Conclusions of  Law and Order,  da ted  J u l y  17 ,  1975, i n  Lewis and 

Clark County Cause No. 39105 e n t i t l e d  "S ta t e  of Montana, e x  r e 1  

Thomas F. Dowling, Re la to r  v. Fred L. F i e l d s ,  Respondent." Ex 

u d r t e  t h i s  Court ordered an adversary  hea r ing  wi th  cop ie s  of t h e  

~ 2 t i t i o n  and suppor t ing  documents t o  be  served on t h e  respondent  

judge, t h e  county a t t o r n e y  of Lewis and Clark  County and t h e  

dccorney g e n e r a l .  A l l  proceedings were s tayed  under f u r t h e r  

$ ~ r d e r  of t h e  Court .  

An adversary  proceeding was had i n  t h a t  on t h e  d a t e  s e t  

i o r  h r d r i n g ,  Thomas F.  Dowling, county a t t o r n e y ,  and Char les  A .  

Srave ley ,  deputy county a t t o r n e y ,  appeared and argued o r a l l y  

wi thout  having f i l e d  b r i e f s ,  respons ive  p lead ings  o r  i n  any man- 

I I 
r i d r  complying w i t h  ou r  r u l e s  o t h e r  than t o  f i l e  a Motion t o  

&ash" on t h e  grounds t h a t  t h e  a p p l i c a t i o n  f o r  supe rv i so ry  c o n t r o l  

l I was no t  t imely".  The motion t o  quash i s  denied.  

W e  t h e r e f o r e  look t o  t h e  p e t i t i o n  and a t t a c h e d  e x h i b i t s  f o r  

,:he C ~ L L  s i t u a t i o n .  Lewis and Clark County Aistorney Dowling, 

wichouc n o t i c e  t o  r e l a t o r  ob ta ined  an o rde r  r e q u i r i n g ,  among o t h e r  

i h i n g s ,  t h e  summary s e i z u r e  of t h r e e  dogs belonging t o  r e l a t o r  

and r e q u i r i n g  r e l a t o r  t o  appear  b e f o r e  Judge Gordon Bennet t  t o  

show cause  why one of  t h e  dogs should n o t  be  dest royed and t h e  

I I ocher  two dogs should n o t  be  conf ined  t o  determine t h e i r  v i c i o u s  

tendencies". 

The s i t u a t i o n  g iv ing  r i s e  t c ~  t h i s  unusual  type  of  a c t i o n  

a ~ i d  drder was a s  fo l lows:  Re la to r  had h i s  t h r e e  dogs chained on 

h i s  own premises.  On June 5 ,  1975, t h e  body of t h r e e  yea r  o l d  

l-ieidi Foust  was found nea r  t h e  p l ace  where one of r e l a t o r ' s  dogs,  

=I ; i b e r i a n  Husky, was chained.  According t o  t h e  g randfa the r  of 

che decedent ,  who found t h e  body, t h e  S i b e r i a n  dog 's  cha in  was 



w r a p p e J  d b d u c   he i o r s v  3f che child four t i m e s .  A t  that ti-me 

):elator F i e l d s  was absen t  from t h e  scene  of t h e  t ragedy  bu t  had 

l e f t  h i s  dogs i n  c a r e  of ano the r ,  bu t  chained and ca red  f o r  on 

uremises where he had a  r i g h t  t o  have them. 

The t h r e e  dogs were s e i zed  and placed i n  t h e  c i t y  of 

'ieleria dog pound. On June 1 7  r e l a t o r  r e t u r n e d  t o  Lewis and Clarlc 

County and consu l t ed  h i s  a t t o r n e y .  H i s  a t t o r n e y  f i l e d  a  motion 

I f  ro S t r i k e  and Expunge, and A l t e r n a t i v e  Motion t o  Quash" t h e  

o rde r  providing f o r  s e i z u r e  of t he  dogs. Judge Bennet t  was d i s -  

q u a l i f i e d  and respondent D i s t r i c t  Judge Nat Allen accep ted  j ~ r i s -  

~ i c  t ion .  

B r i e f s  were f i l e d  by bo th  s i d e s  on t h e  p rev ious ly  men- 

c ioned  motions t o  s t r i k e  and expunge and a l t e r n a t i v e l y  t o  quash. 

tespondent Judge Al len  denied t h e  motions and s e t  t h e  m a t t e r  f o r  

I f  h ea r ing  upon t h e  mer i t s "  f o r  June 26, 1975. 

On June 26, 1975, t h e  respondent  judge,  from t h e  bench,  

d rdered  t h e  cont inued confinement of t h e  S i b e r i a n  Husky dog b u t  

o rdered  t h e  r e t u r n  of t h e  o t h e r  two dogs t o  r e l a t o r  F i e l d s .  

On J u l y  1 7 ,  1975, t h e  respondent judge made f i n d i n g s  of  

f a c t  and conc lus ions  of law and o rde r .  

The f i n d i n g s  r e c i t e d  t h a t  t h e  respondent judge had viewed 

t h e  premises and had seen t h e  dog. The f i n d i n g s  were t h a t  r e l a t o r  

h e r e  was t h e  owner of t h e  dog, t h a t  he  kep t  t h e  dog on a  25 f o o t  

11 cha in  on unfencedUproper ty .  That t h e  t h r e e  year  o l d  c h i l d  

c rossed  t h e  unfenced p rope r ty ,  came w i t h i n  t h e  a r c  of t h e  cha in ,  

and t h a t  t h e  dog k . i l l ed  t h e  c h i l d  by " b i t t i n g  ( s i c )  and exposing 

h e r  t rachea" .  . 

The respondent c o u r t  then concluded as  a m a t t e r  of law 

cha t  t h e  dog was a  "publ ic  nuisance1 '  and a s  such was s u b j e c t  t o  

I 1  "abatement". The respondent  c o u r t  then  remanded" t h e  dog t o  t h e  

S h e r i f f  who he ordered  t o  "exterminate" s a i d  dog [pub l i c  nu i sance ]  

forthwith. 



iJn t h e  sarile day as the  o rde r  w a s  made, ciouney A ~ r o r n e y  

Dowling, a c t i n g  i n  a p r i v a t e  c a p a c i t y ,  r ep re sen ted  the .  pa ren t s  of 

t h e  deceased c h i l d .  A l awsu i t  a g a i n s t  r e l a t o r  F i e l d s  praying f o r  

damages i n  a  l a r g e  sum has been f i l e d  by t h e  pa ren t s .  We need n o t  

develop t h i s  f u r t h e r  t o  observe t h a t  probably t h e  most c r i t i c a l  

evidence a t  any f u t u r e  proceeding would be  t h e  dog. 

The foregoing  r e c i t a t i o n s  a r e  background on ly .  The 

ques t ion  is whether a  d i s t r i c t  c o u r t  can d e c l a r e  a  domestic animal ,  

I '  'I confined by cha in  even i f  on unfenced1' premises ,  a  pub l i c  

nuisance1' .   ela at or's premises a r e  no t  w i t h i n  t h e  boundar ies  

o i  any c i t y  o r  town. There i s  simply no s t a t u t e  o r  law making 

che keeping of  a  domestic animal ,  a  dog, on o n e ' s  own premises 

i l l e g a l  i n  any way. I t  cannot  be wi thout  more a  publ ic  nu isance .  

Without more, t h e  proceeding below i s  he ld  void .  

That emotions n a t u r a l l y  engendered by the  t r a g i c  dea th  

o i  l i t t l e  IIeidi  Foust  caused such an a c t i o n  i s  c l e a r .  Yet ,  t h e r e  

i s  no l a w  pe rmi t t i ng  t h e  s e i z u r e  and d e s t r u c t i o n  of  r e l a t o r ' s  dog. 

An i n c i d e n t a l  b e n e f i t  w i l l  b e  t h e  p r e s e r v a t i o n  of i nd i spensab le  

evidence f o r  use  i n  t h e  forthcoming a c t i o n  f o r  damages. The 

proceeding below i s  o rdered  dismissed and r e l a t o r ' s  dog r e t u r n e d  

t o  him f o r t h w i t h .  


