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M r .  J u s t i c e  John Conway Harrison de l ive red  the  Opinion of t h e  
Court. 

In  t h i s  appeal  t h i s  Court i s  asked t o  consider  and 

review the  r i g h t s  of t h e  p a r t i e s  concerning the  cons t ruc t ion  of 

a mining l ease .  Judgment f o r  p l a i n t i f f  Wayne C a r r o l l  was entered 

June 10, 1974, i n  the  d i s t r i c t  c o u r t ,  Madison County, and from 

t h a t  judgment defendants Randall Eaton, M. P. Middleton and 

John Bolinger appeal .  

The p roper t i e s  which a r e  t h e  sub jec t  of t h e  contested 

l e a s e  a r e  known a s  t h e  '94ogul Claims", loca ted  i n  t h e  Gravelly 

Range Mining D i s t r i c t  of Madison County. The business  dea l ings  

between t h e  p a r t i e s  regarding t h i s  land d a t e  back t o  1963. On 

September 20, 1963, C a r r o l l ,  a s  l e s s e e ,  executed a mining l e a s e  

wi th  Eaton i n d i v i d u a l l y ,  and a s  a t t o r n e y  i n  f a c t  f o r  M.P. Middle- 

ton ,  a c i t i z e n  and r e s i d e n t  of Canada. The l e a s e  was t o  extend 

f o r  two years  "and a s  long t h e r e a f t e r  a s  o r e  o r  minerals 9: * 
s h a l l  be produced from s a i d  premises i n  commercial q u a n t i t i e s .  11 

Upon t h e  l e s s e e ' s  f a i . lu re  t o  produce o r e ,  t h e  l e a s e  was allowed 

t o  te rminate .  

A second l e a s e  was d r a f t e d  by C a r r o l l ,  and was executed 

by the  same p a r t i e s  on August 16, 1965. I n  t h i s  document, t h e  

I I kabendum clause",  o r  t h a t  p a r t  of t h e  l e a s e  which desc r ibes  i t s  

dura t ion ,  was s e t  out i n  much g r e a t e r  d e t a i l .  The l e a s e  again 

es t ab l i shed  a "primary term" of two years  and a " t h e r e a f t e r  term" 

which was dependent upon t h e  production of o r e  i n  commercial 

q u a n t i t i e s  f o r  i t s  length.  Def in i t iona l  and delay r e n t a l  provis ions 

were a l s o  included i n  an at tempt  t o  spec i fy  the  r i g h t s  of t h e  

p a r t i e s  : 

"Commercial q u a n t i t i e s  s h a l l  be and i s  hereby def ined  
a s  t h a t  q u a n t i t y  necessary t o  produce t o  f i r s t  p a r t i e s  

a t  l e a s t  $500.00 per year .  And i n  t h e  event of no 
operat ions upon s a i d  mining claims , t h e  payment by 
second pa r ty  t o  f i r s t  pa r ty  of t h e  sum of $500.00 per 
year  a s  minimum delay r e n t a l  s h a l l  be s u f f i c i e n t  t o  hold 
s a i d  mining claim under t h i s  l e a s e  and t o  keep t h e  same 
i n  good s tanding.  I I 



Pursuant t o  l e a s e  provis ions ,  t h e  l e s s e e  tendered payments 

of $500 t o  t h e  l e s s o r s  i n  1966, and again i n  1967. A t h i r d  payment 

of $500 i n  delay r e n t a l  was tendered by t h e  l e s s e e  f o r  t h e  purpose 

of extending t h e  l e a s e  another  year .  Lessors accepted the  payment 

without any at tempt  t o  d e c l a r e  a  f o r f e i t u r e  o r  terminate  the  l e a s e ,  

thereby extending i t  f o r  a  period of one year .  

I n  1968, t h e  p a r t i e s  entered i n t o  a  new l e a s e ,  with 

provis ions  i d e n t i c a l  t o  those found i n  t h e  1965 l e a s e .  I n  l i e u  

of production, t h e  l e s s e e  tendered payments of  $500 f o r  t h e  years  

1969 and 1970. A s  he had done previously,  t h e  l e s s e e  again ten-  

dered a  t h i r d  delay r e n t a l  payment f o r  t h e  purpose of extending 

t h e  l e a s e  another  year .  The check was received by the  l e s s o r s  

on August 16, 1971. Lessee heard nothing f u r t h e r  u n t i l  t h e  check 

was re turned  t o  him on Apr i l  17,  1972, more than e i g h t  months a f t e r  

t h e  check had been received by t h e  l e s s o r s .  

Lessor Eaton t e s t i f i e d  t h a t  he was employed out  of s t a t e  

during most of t h e  time between August 1971 and A p r i l  1972. He 

a l s o  s t a t e d  he knew of t h e  ex i s t ence  of t h e  check, i n s t r u c t e d  h i s  

wife  t o  r e t u r n  i t ,  and t h a t  h i s  absence from the s t a t e  r e s u l t e d  i n  

h i s  i n a b i l i t y  t o  ensure t h e  check was re turned  wi th in  a  reasonable 

time. I n  September 1971, Eaton entered  i n t o  another  l e a s e  ~ ~ i t h  

John Eolinger .  C a r r o l l  continued t o  tender  delay r e n t a l  payments 

through t h e  years  1972 and 1973 i n  order  t o  p ro tec t  h i s  r i g h t s .  

Both checks were promptly re turned  by l e s s o r s .  

Under these  f a c t s ,  t he  d i s t r i c t  cour t  found t h e  p a r t i e s  

intended t h a t  the  l e a s e  be extended, and t h e  l e s s e e  was e n t i t l e d  

t o ,  and i n  fact d id  r e l y  t o  h i s  detriment upon l e s s o r s '  r e t e n t i o n  

of  h i s  check a s  confirmation and v a l i d a t i o n  of the  l e a s e  and i t s  

extension.  On appeal ,  i t  i s  contended t h a t  t h e  d i s t r i c t  c o u r t  

e r red  i n  i t s  cons t ruc t ion  of  t h e  l e a s e  and i n  i t s  a p p l i c a t i o n  

of  t h e  doc t r ine  of e q u i t a b l e  es toppel .  We disagree .  



T r a d i t i o n a l l y ,  mining l eases  iil Jloneana and elsewhere have 

Seen d ra f t ed  i n  two bas ic  and d i s t i n c t  forms. Under t h e  provis ions 

.~f an "or" type l e a s e ,  t h e  l e s s e e  i s  obl iga ted  t o  produce o r  pay 

delay r e n t a l s .  The l e a s e  can terminate  only  by mutual consent of 

]:he p a r t i e s  during the  primary term, f a i l u r e  t o  pay delay r e n t a l s  o r  an 

~ c t i o n  by t h e  l e s s o r  t o  dec la re  t h e  l e a s e  f o r f e i t e d .  McDaniel v. 

Hager-Stevenson O i l  Co., 75 Mont. 356, 365, 243 P. 582. When i t  

dppears t h a t  t h e  p a r t i e s  have executed an "unless" type l e a s e ,  t h e  

1-essee has t h e  opt ion t o  produce, pay delay r e n t a l s ,  o r  do n e i t h e r ,  

a l l  without incur r ing  ob l iga t ion .  But f a i l u r e  t o  a c t  i s  automatic 

~ e r m i n a t i o n  i n  favor of t h e  l e s s o r .  Irwin v. Marvel Petroleum Corp., 

139 Idont. 413, 365 P.2d 221. 

Here, the  t r i a l  cour t  properly found t h a t  t h i s  was an 

I I o r "  type l e a s e  i n  which t h e  l e s s e e  was requi red  t o  e i t h e r  produce 

o r  pay delay r e n t a l s .  A s  noted from t h e  cases  c i t e d ,  one r e l i a b l e  

me~hod of determining what type of l e a s e  i s  intended i s  t o  look a t  

t h e  na tu re  of t h e  ob l iga t ions  incurred  by t h e  l e s see .  

Here, the  l e a s e  terms obl iga ted  t h e  l e s s e e  t o  pay delay 

r e n t a l s  i n  l i e u  of production f o r  t h e  primary period of two yea r s ,  

I I i n  order  t o  keep t h e  l e a s e  i n  good standing".  ]Tad t h e  l e s s e e  de- 

f a u l t e d  i n  these  payments, t h e  l e s s o r s  would c e r t a i n l y  have had t h e  

opt ion t o  i n s i s t  upon f o r f e i t u r e  o r  waive i t  and sue f o r  t h e  r e n t a l s  

due. Thus t h e  p a r t i e s  c l e a r l y  contemplated an "or" l e a s e ,  and a s  

such, i t  was incumbent upon t h e  l e s s o r s  t o  dec la re  a  f o r f e i t u r e  

a t  t h e  c l o s e  of the  primary term, i f  t h a t  was des i red .  

I t  i s  apparent from t h e  record t h a t  no such a c t i o n  was 

taken by t h e  l e s s o r s .  The only response t o  t h e  l e s s e e ' s  tender  of 

delay r e n t a l s  was t o  hold t h e  same f o r  a  period of time i n  excess 

of e i g h t  months. Therefore,  t h e  n e t  r e s u l t  of the l e s s e e ' s  tender  

of payment was a  v a l i d  andkinding extension of  the  l e a s e .  



Having r e so lved  t h i s  ques t ion  on t h e  l a w ,  t h e r e  i s  

no  need t o  d i s c u s s  t h e  d o c t r i n e  of e q u i t a b l e  e s toppe l  o r  i t s  

a p p l i c a b i l i t y  t o  t h e  f a c t s .  

Judgment of t h e  d i s t r i c t  c o u r t  i s  a f f i rmed.  

E 
' J u s t i c e  

V e  Concur: 

J u s t i c e s .  


