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M r .  J u s t i c e  Gene B .  Daly d e l i v e r e d  t h e  Opinion o f  t h e  Court .  

This  i s  an appea l  from a judgment of  t h e  d i s t r i c t  c o u r t ,  

F la thead  County, i n  f avo r  of  p l a i n t i f f  Gyrion Cons t ruc t ion  Co., 

I nc .  i n  t h e  amount o f  $1,200. 

On February 1 7 ,  1971, t h e  r e s i d e n c e  of defendant  Robert  

J. Sanders s u f f e r e d  e x t e n s i v e  f i r e  damage. Sanders '  i n su rance  

agent  proceeded t o  a d j u s t  t h e  l o s s .  I n  view of  t h e  co ld  weather 

and t h e  need f o r  immediate r e p a i r  of  t h e  r e s i d e n c e ,  t h e  a d j u s t o r  

con tac t ed  p l a i n t i f f ,  a c o n t r a c t o r ,  w i t h  t h e  consent  of  Sanders.  

On February 18 ,  1971, Gyrion began r e s t o r a t i o n  work on t h e  Sanders 

home. Sanders t e s t i f i e d  t h a t  he was under t h e  impress ion t h a t  

Gyrion had been h i r e d  by t h e  a d j u s t o r ,  b u t  t h e  d i s t r i c t  c o u r t  found 

t h a t  Sanders ,  by a l lowing  Gyri-on t o  beg in  work on h i s  home, had 

i n  f a c t  h i r e d  Gyrion. 

A t  t h e  t ime of  t h e  f i r e  t h e  Sanders home was in su red  f o r  

a maximum $20,000 f i r e  l o s s .  Because t h e  e x t e n t  of  damage t o  t h e  

home was unknown u n t i l  t o r n  down, no e s t i m a t e s  were made o r  r e -  

ques ted .  A t  t h e  t ime Gyrion was employed a l l  p a r t i e s  b e l i e v e d  

t h e  e n t i r e  c o s t  of  r e p a i r  would be under t h e  maximum f i r e  l o s s  

coverage.  Gyrion agreed t o  r e p a i r  t h e  f i r e  damage on t h e  b a s i s  

of  c o s t  of l a b o r  and m a t e r i a l s  p lu s  15%. It a l s o  agreed t h a t  

Sanders could  perform work on t h e  r e s i d e n c e  and be c r e d i t e d  by 

Gyrion f o r  t h a t  work. 

Sanders t e s t i f i e d  t h a t  a s  work progressed he  informed 

Gyrion n o t  t o  exceed t h e  $20,000 l i m i t .  Gyrion denied t h i s .  

The d i s t r i c t  c o u r t  made no f i n d i n g  on Sanders '  a l l e g e d  g e n e r a l  

l i m i t a t i o n  of  c o s t ,  b u t  d i d  f i n d  t h a t  p r i o r  t o  t h e  p a i n t i n g  of 

t h e  premises Sanders had n o t i f i e d  Gyrion t h a t  any p a i n t i n g  

should be  done by Gyrion on ly  i f  t h e  p a i n t i n g  would come w i t h i n  

t h e  maximum coverage o f  t h e  po l i cy .  



The r e p a i r  work was completed on about Apr i l  30, 1971. 

During t h e  period of r e p a i r i n g  t h e  home Sanders on s e v e r a l  occasions,  

together  wi th  h i s  wi fe ,  requested information a s  t o  t h e  amount and 

c o s t  of t h e  r e p a i r s .  However Gyrion f a i l e d  t o  fu rn i sh  any 

itemized l i s t  o r  accounting of expenses u n t i l  November 1971. 

A d r a f t  from t h e  insurance c a r r i e r  i n  t h e  amount of $20,000 was 

de l ivered  t o  Sanders i n  June 1971, who immediately endorsed i t  and 

de l ivered  i t  t o  Gyrion. 

When Gyrion f i n a l l y  did send the  b i l l ,  i t  exceeded t h e  

maximum insurance coverage ($20,000) i n  t h e  amount of $4,284.69. 

Sanders was c r e d i t e d  wi th  t h e  sum of $939.55 f o r  l abor  performed 

by him, and was a l s o  given c e r t a i n  o t h e r  unspeci f ied  c r e d i t s ,  

leaving  a balance claimed by p l a i n t i f f  of $2,914.71, a s  due and 

owing over and above the  $20,000 insurance coverage. 

The d i s t r i c t  cour t  found on a quantum meruit  b a s i s  t h a t  

p l a i n t i f f  was e n t i t l e d  t o  $1,200 a s  t h e  reasonable value of t h e  

pa in t ing ,  and c o s t s .  

Defendant appeals  and p l a i n t i f f  crossappeals .  

A por t ion  of t h e  d i s t r i c t  c o u r t ' s  opening s tatement  and 

response by both counsel de f ines  t h e  i s s u e  t r i e d  t o  t h e  c o u r t :  

4b ;k The i s s u e  t o  be determined here  ''THE COURT: ;k A 

i s  whether o r  no t  any work done i n  excess of t h e  
insurance coverage was by agreement and understanding 
of t h e  p a r t i e s  t o  be covered by t h e  f i r s  insurance 
maximum l i m i t s ,  o r  i f  any a d d i t i o n a l  amount was t o  be 
paid by t h e  Defendant. Now i s  t h a t  a c o r r e c t  statement 
of the  i s s u e s ?  

O'BRIE'N: Your Honor, 1 b e l i e v e  t h a t  i s  a c o r r e c t  
statement of t h e  i s s u e s  a s  we discussed them, I b e l i e v e ,  
i n  Chambers, t h a t  t h e r e  i s  no q u a r r e l  a s  t o  t h e  amount 
of work t h a t  was done, t h e  i s s u e  i s  whether o r  n o t  t h e  
Defendant was l i a b l e  t o  pay for i t  o r  whether t h e r e  was 
a $20,000 l i m i t  on t h e  sum t h e  P l a i n t i f f  was t o  r ece ive .  

"MR. OLESON: That i s  c o r r e c t ,  wi th  what Mr. 0 ' ~ r i e n  j u s t  
s t a t e d .  

"THE COURT: Very w e l l ,  l e t  t h e  record show and on t h a t  
b a s i s ,  c a l l  your f i r s t  wi tness .  I t  



A por t ion  of the  c o u r t ' s  f ind ing  of f a c t  No. 3 ,  f i n d s :  

 h hat p l a i n t i f f  agreed t o  r e p a i r  s a i d  home from 
t h e  f i r e  l o s s  on t h e  b a s i s  of  c o s t  of labor  and 
mate r i a l s  p lus  15%. I' 

I t s  f ind ing  of f a c t  .No. 7 .  s t a t e s :  

I I That p r i o r  t o  i n s t a l l a t i o n  of c e r t a i n  bathroom 
f i x t u r e s ,  and p r i o r  t o  the  pa in t ing  of s a i d  
premises, t h e  defendant had n o t i f i e d  the  p l a i n t i f f  
t h a t  any pa in t ing  should be done by t h e  p l a i n t i f f  
only i f  t h e  same would come wi th in  the  maximum 
coverage of s a i d  pol icy.  11 

The c o u r t ' s  f ind ing  No. 1 2  s e t s  f o r t h :  

 hat t h e  b i l l i n g  exceeded t h e  maximum insurance 
coverage i n  t h e  amount of $4,284.69. That defendant 
was c r e d i t e d  wi th  the  sum of $939.55 f o r  work and 
labor  performed a s  c a r r i e d  on p l a i n t i f f ' s  records .  
That i n  add i t ion  t h e r e t o ,  defendant was given c e r t a i n  
o the r  c r e d i t s ,  leaving  a balance claimed by t h e  p la in -  
t i f f  of $2,914.71 a s  due and owing, and t h e  amount over 
and above t h e  maximum $20,000 f i r e  l o s s  coverage. 1' 

The d i s t r i c t  c o u r t  then made t h e s e  conclusions of law: 

"2. That i n  view of t h e  circumstances,  p l a i n t i f f  
and defendant d i d  n o t  have an express  o r  implied con- 
t r a c t  f o r  any d e f i n i t e  amount, no r  could any such 
con t rac t  have been entered i n t o .  

"3. That a l l  c o s t s  i n  excess of pol icy  l i m i t s  were 
f o r  reasonable and necessary ma te r i a l s  and l abor  ; 
bu t  t h a t  t h e  p l a i n t i f f  i s  e n t i t l e d  t o  be paid on a 
quantum meruit  b a s i s .  That t h e  defendant would be 
u n j u s t l y  enriched i f  he were permitted t o  enjoy t h e  
r e s u l t  of a l l  of such se rv ices  and labor  without paying 
a reasonable and necessary sum f o r  same. That a 

reasonable value of t h e  pa in t ing  on a quantum meruit  
b a s i s  i s  t h e  sum of  $2,139.55. That defendant i s  
e n t i t l e d  t o  the  work and labor  performed by the  de- 
fendant f o r  p l a i n t i f f  of $939.55, leaving an amount 
due and owing p l a i n t i f f  by defendant of t h e  sum of 
$1,200." 

The p a r t i e s  agree  t h a t  p l a i n t i f f  proceeded t o  work under 

a c o s t  plus  con t rac t  f o r  ma te r i a l  and labor  plus  15%. The d i s t r i c t  

cour t  so  found i n  i t s  f ind ing  No. 3. Then, t h e  cour t  found i n  i t s  

f ind ing  N o .  7 t h a t  p l a i n t i f f  had been n o t i f i e d  by defendant n o t  t o  

do t h e  pa in t ing  i f  i t  would inc rease  the  c o s t  i n  excess of pol icy  

l i m i t s .  The cour t  f u r t h e r  found i n  i t s  f inding  N o .  12 t h a t  defendant 

had been given a l l  c r e d i t s  due him by p l a i n t i f f ' s  records  and re -  

duced t h e  b i l l i n g  from $4,284.69 t o  $2,914.71. The amount $2,914.71 

was i n  excess of t h e  pol icy  l i m i t .  



The c o u r t ' s  conclusion of law No. 2  seems t o  say ,  i n  view 

of the  i s s u e  being t r i e d ,  t h a t  t h e r e  was no top amount on t h e  c o s t  

p lus  c o n t r a c t .  The l a s t  phrase of conclusion of law No. 2, a s  

t o  the  p o s s i b i l i t y  of such a  c o n t r a c t ,  seems t o  be surplusage a s  i t  

would c e r t a i n l y  have been poss ib le  t o  r e s t r i c t  t h e  c o n t r a c t  t o  a  

t o t a l  sum of $20,000. 

Conclusion of law No. 3  f l i e s  i n  the  face  of t h e  

f indings  of the  c o u r t .  We cannot apply quantum meruit  t o  a l l  c o s t s  

i n  excess of t h e  insurance coverage because i t  has been determined 

t h a t  t h e  p a r t i e s  have a  c o n t r a c t  [cos t  p lus  15%] with no agreed 

upper l i m i t .  W e  cannot now imply a  c o n t r a c t  by law. A recovery 

I I on t h e  theory of quantum meruit  (which simply means a s  much a s  

he deserves") i s  based on a  con t rac t  implied i n  law o r  quasi-  

c o n t r a c t .  The ob l iga t ion  i n  such a  con t rac t  a r i s e s  not  from consent 

of t h e  p a r t i e s  but  from t h e  law of n a t u r a l  j u s t i c e  and equ i ty ,  and 

i s  based on t h e  doc t r ine  of un jus t  enrichment. Brown v. Thornton, 

150 Mont. 150, 156, 432 P.2d 386. 

The t r i a l  cour t  found i n  i t s  f inding  No. 7 ,  t h a t  

p l a i n t i f f  was s p e c i f i c a l l y  i n s t r u c t e d  by defendant no t  t o  pa in t  

t h e  premises i f  t h e  c o s t  would overrun t h e  $20,000 insurance 

coverage. There can be no con t rac t  implied by law a s  t o  t h e  

pa in t ing ,  under t h e  present  f indings  of t h e  t r i a l  cour t .  

We a r e  unable t o  determine from t h e  record before  t h i s  

Court t h e  amount, excluding t h e  painting, of t h e  genera l  con t rac t  

overrun which should be paid i n  f u l l  by defendant.  The record  does 

n o t  r evea l  whether o r  no t  t h e  $939.55 p lus  $330.43 c r e d i t s  given 

t o  defendant by p l a i n t i f f  should properly be appl ied t o  reduce 

t h e  c o s t  of pa in t ing  o r  t h e  genera l  cons t ruc t ion  c o n t r a c t ,  o r  both.  

Therefore we cannot reform t h e  judgment here.  

The judgment of t h e  d i s t r i c t  cour t  i s  reversed wi th  

i n s t r u c t i o n s  t o  r e c a l c u l a t e  t h e  amount of t h e  judgment i n  con- 



formity with t h i s  opinion. This may be done by a hearing by t h e  

d i s t r i c t  cour t  o r  a  new t r i a l ,  whichever i n  t h e  d i s c r e t i o n  of t h e  

We Concur: 

Chief J u s t i c e  


