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YK. Jus c i c e  !desley 3as i l es  de l lvere i l  t h e   pinion of  t h e  Court .  

On November 21, 1974, t h e  Hon. Robert H. Wilson, p r e s i d i n g  

over a jury t r i a l  i n  t h e  d i s t r i c t  c o u r t ,  Yellowstone County, g ran t ed  

a J i r e c t e d  v e r d i c t  t o  defendant  C. Al lan  Johnson i n  t h e  wrongful  

dea th  and s u r v i v a l  a c t i o n  brought by Mary S lagsvold ,  e x e c u t r i x  of  

t h e  e s t a t e  of  Es the r  C h r i s t i n a  Johnston.  

p l a i n t i f f ' s  decedent Es ther  C h r i s t i n a  Johnston was a 

vassenger  i n  an automobile d r iven  by Carl Dohlman, whose v e h i c l e  

was involved i n  a c o l l i s i o n  w i t h  one d r i v e n  by C .  Al lan  Johnson 

a i  t h e  i n t e r s e c t i o n  of  U. S .  Highway 87 and t h e  n o r t h  f r o n t a g e  road 

nea r  B i l l i n g s  on October 2 2 ,  1971. 

The c o l l i s i o n  took p l ace  a f t e r  Dohlman stopped a t  t h e  s t o p  

j ign where t h e  f r o n t a g e  road c r o s s e s  Highway 87. Dohlman then 

proceeded t o  c r o s s  t h e  highway, headed i n  a s o u t h e r l y  d i r e c t i o n .  

Defendant meanwhile was t r a v e l i n g  i n  t h e  southernmost eastbound 

Lane of Highway 87 a t  a speed of  35-40 mi l e s  pe r  hour ,  which was 

w i t h i n  t h e  45 mi les  pe r  hour speed l i m i t .  Dohlman s u c c e s s f u l l y  

nav iga ted  a c r o s s  t h e  westbound l a n e s  of t h e  highway t o  a t r a f f i c  

i s l a n d  i n  t h e  middle of  t h e  i n t e r s e c t i o n ,  where he aga in  s topped.  

But Dohlman then a t tempted t o  t r a v e r s e  t h e  eastbound l a n e s  i n  a 

Less than d i r e c t  fash ion .  The f a c t s  a r e  i n  d i s p u t e  concerning t h e  

exac t  manner o f  t h i s  c r o s s i n g ,  b u t  t h e  tes t imony a t  t r i a l  i n d i c a t e s  

;hat  t h e  Dohlman v e h i c l e  was a t  l e a s t  p a r t i a l l y  tu rned  i n t o  t h e  

no r the rn  eastbound l a n e ,  then tu rned  s h a r p l y  t o  t h e  r i g h t  ( sou th)  

and f i n a l l y  proceeded a c r o s s  t h e  sou thern  eastbound l a n e  toward a 

gas s t a t i o n  loca t ed  d i r e c t l y  sou th  of  Highway 87. Defendant ' s  v e h i c l e  

remained i n  t h e  sou thern  eastbound l a n e  and c o l l i d e d  wi th  t h e  Dohlman 

v e h i c l e  a s  i t  c rossed  t h a t  southernmost l a n e  i n  f r o n t  of  t h e  gas  

3ca t ion .  P l a i n t i f f ' s  decedent was i n j u r e d  i n  t h e  a c c i d e n t  and d i ed  

t h e  nex t  day. 



I.'his a c t i o r ~  was Sroilgni a g a i n ~ t  3ohLrnan and defendant 

bur se t t lement  was reached with Dohlman p r i o r  t o  t r i a l .  A t  t r i a l  

a f t e r  p l a i n t i f f  had put on her  case ,  defendant moved f o r  a d i rec ted  

v e r d i c t .  That motion was granted and i s  t h e  subjec t  of t h i s  appeal.  

P l a i n t i f f  p resen t s  two i s s u e s  f o r  review, which can be 

corrlbined i n t o  a s i n g l e  i s s u e  by determining whether t h e r e  was 

evidence of defendant ' s  negl igence,  r e q u i r i n g  submission of t h e  case  

ro the  jury.  

The p a r t i e s  agree  t h e  law of Montana on d i r e c t e d  v e r d i c t s  

i s  s t a t e d  i n  Autio v. M i l l e r ,  92 Mont. 150, 167, 11 P.2d 1039: 

"* * * a s  a genera l  r u l e  t h e  i s s u e s  of negl igence 
and con t r ibu to ry  negligence must be decided by t h e  
jury under appropr ia t e  i n s t r u c t i o n s  * * * and t h e  
sett led r u l e  i s  t h a t  a case should no t  be taken from 
the  jury  unless  i t  follows a s  a mat ter  of law t h a t  
p l a i n t i f f  cannot recover upon any view of t h e  evidence 
including t h e  l e g i t i m a t e  inferences  t o  be drawn from 
i t ;  every f a c t  w i l l  be deemed proved which t h e  evidence 
cends t o  prove. I I 

Lt i s  a l s o  s t a t e d  i n  Lamb v. Page, 153 Mont. 171, 178, 

L79, A55 V. 2d 337, which c i t e d  t h i s  passage from " 2 ~  Barron and 

Yol tzoff ,  Federal  P r a c t i c e  and Procedure, $1075, p. 387 * +< ;k 

11 1 Thus a v e r d i c t  may be d i r e c t e d  i f  t h e r e  i s  no 
evidence o r  a t  most a mere s c i n t i l l a  on which t o  
base a v e r d i c t  f o r  t h e  pa r ty  having t h e  burden of 
proof.  The quest ion f o r  t h e  c o u r t  i s  no t  whether 
chere i s  l i t e r a l l y  no evidence,  but  whether t h e r e  i s  
any upon which t h e  jury could properly proceed t o  f i n d  
a v e r d i c t .  A d i r e c t e d  v e r d i c t  i s  proper only where 
t h e r e  i s  no controverted mate r i a l  i s s u e  of f a c t  f o r  
the  jury.  I f  viewing t h e  evidence i n  l i g h t  most favor- 
a b l e  t o  p l a i n t i f f ,  t h e r e  should be no s u b s t a n t i a l  
evidence t o  support  a v e r d i c t  f o r  him, t h e  defendant ' s  
niotion should be granted.  

$ 1  I In  viewing t h e  evidence,  t h e  pa r ty  a g a i n s t  whom t h e  
motion i s  made must be given t h e  benefi t  of every 
Legitimate inference  which can be drawn from t h e  evi -  
dence; even i f  t h e  f a c t s  a r e  undisputed, t h e  case  must 
30 t o  t h e  ju ry  i f  c o n f l i c t i n g  inferences  may be drawn 
from t h e  f a c t s .  I 11 

While p l a i n t i f f  urges t h a t  t h e r e  i s  s u f f i c i e n t  evidence 

f o r  a j u r y  t o  f ind  defendant neg l igen t ,  we hold a s  a matter  of law 

on t h e  b a s i s  of t h e  evidence presented t h a t  defendant ac ted  wi th in  

t h e  s tandard of conduct requi red  of automobile d r i v e r s  i n  such 



.5 i tuat ior is .  L n  ~ n i s  i n s t a n c e ,  l e i e n d a i ? ~  was che i avu l  ed d r i v e r  

under s e c t i o n  32-2172, K.C.M. 1947, which modif ies  t h e  g e n e r a l  

r i g h t  o f  way r u l e s  of s e c t i o n  32-2170, R.C.M. 1947. The d r i v e r  of  

t h e  automobile i n  which p l a i n t i f f ' s  decedent  was a passenger  was 

under t h e  du ty  of  s e c t i o n  32-2172, which provides  i n  p e r t i n e n t  

p a r t  : 

" (a )  The d r i v e r  of  a v e h i c l e  s h a l l  s t o p  a s  
r e q u i r e d  by s e c t i o n  32-2195 a t  t h e  en t r ance  t o  a 
through highway and s h a l l  y i e l d  t h e  r i g h t  o f  way 

-- 

t o  o t h e r  v e h i c l e s  which have e n t e r e d  t h e  i n t e r s e c t i o n  
from s a i d  through highway o r  which a r e  approaching 
so  c l o s e l y  on s a i d  through highway a s  t o  c o n s t i t u t e  
an immediate hazard * * f:." ( E m ~ h a s i s  supp l i ed ) .  

Kacher than y i e l d  t h e  r i g h t  o f  way t o  defendant  a s  r e -  

quired by s t a t u t e ,  Dohlman, accord ing  t o  h i s  own tes t imony,  

attempted t o  s i g n a l  t o  defendant  a s a f e  way around h i s  c a r  a s  

h e  proceeded t o  c r o s s  Highway 87 i n  f r o n t  o f  defendant .  This  

maneuver by t h e  Dohlman v e h i c l e  a s  i t  a t tempted  t o  c r o s s  t h e  

eastbound l a n e s  of Highway 87 i s  n o t  a recognized o r  accep ted  

s i g n a l  between d r i v e r s .  Hence defendant  was under no l e g a l  duty  

11 t~ look  o u t  f o r  o r  r e a c t  t o  such a "jog" o r  squirm." of  a v e h i c l e  

e r ~  t e r i n g  t h e  highway i n  f r o n t  of him. 

Defendant could reasonably have be l i eved  t h a t  t h e  

i~ohlrnan v e h i c l e  was making a l e f t  t u r n  i n t o  t h e  n o r t h e r n  e a s t -  

Sound l a n e  r a t h e r  t han  proceeding a c r o s s  t h e  sou thern  eastbound 

Lane i n  f r o n t  of him. No b a s i s  e x i s t s  f o r  f i n d i n g  defendant  

neg l igen t  i n  such a ca se .  

Faced w i t h  such evidence and t h e  s t a t u t o r y  du ty  of  s e c t i o n  

32-2172, t h e  d i s t r i c t  c o u r t  p rope r ly  g ran ted  de fendan t ' s  motion f o r  

a d i r e c t e d  v e r d i c t  and p rope r ly  denied p l a i n t i f f ' s  motion t o  s e t  

d s i d e t k d i r e c t e d  v e r d i c t  and g r a n t  a new t r i a l .  

Judgment i s  a f f i rmed .  



We Concur: 

/,-J 

f 
Justices. 


