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M r .  J u s t i c e  John Conway Harrison de l ivered  t h e  Opinion of t h e  
Court. 

This  i s  an appeal  from a  judgment of  the  d i s t r i c t  c o u r t ,  

Lewis and Clark County, dec la r ing  sec t ion  91-102, R.C.M. 1947, 

i n v a l i d  a s  being i n  contravent ion of A r t i c l e  11, Sect ion 4 ,  1972 

Montana Const i tu t ion .  

Goldie Mahr Kujath died on August 8 ,  1973, two days a f t e r  

execut ing a  w i l l  i n  which she l e f t  nothing t o  her  surv iv ing  

husband, John H. Kujath. The Kujaths,  who had been childhood 

sweetheaas, were married on Apr i l  5 ,  1973. Both had been married 

previous ly ,  had f a m i l i e s  and each had l o s t  t h e  f i r s t  spouse by 

death.  Goldie was a  long t ime r e s i d e n t  of Lewis and Clark County 

and John a  long time r e s i d e n t  of Carbon County. Following t h e i r  

marriage they  res ided  i n  t h e  honeof John on a  small  farm nea r  

Fromberg, Montana. Late  i n  Ju ly  1973, t h e  couple came t o  Helena 

t o  a t t e n d  t o  some of  oldie's bus iness  a f f a i r s  and she d ied  on 

August 8  i n  Helena. 

The F i r s t  National Bank and Trus t  Company of Helena 

was designated t o  a c t  a s  executor of t h e  Las t  W i l l  and Testament 

of Goldie and i t  p e t i t i o n e d  t h e  c o u r t  f o r  admission of t h e  W i l l  t o  

probate  and f o r  appointment a s  executor.  Following appointment 

of t h e  i n s t i t u t i o n  a s  executor ,  a  p e t i t i o n  was received on behalf  

of John H. Kujath, i n  accordance wi th  s e c t i o n  91-3801, R.C.M. 

1947, asking t h a t  t h e  cour t  dec la re  he was, pursuant t o  s e c t i o n  

91-102, R.C.M. 1947, e n t i t l e d  t o  one- th i rd  of h i s  w i f e ' s  e s t a t e .  

The executor  opposed the  p e t i t i o n  and t h e r e a f t e r  agreed t o  submit 

t h e  matter  t o  the  d i s t r i c t  cour t  f o r  i t s  determination. The d i s t r i c t  

cour t  held t h a t  sec t ion  91-102, R.C.M. 1947, v i o l a t e d  A r t i c l e  11, 

Section 4 ,  1972 Montana Cons t i tu t ion  and denied t h e  p e t i t i o n  of 

John H. Kujath t o  have s e t  over t o  him one- th i rd  of h i s  w i f e ' s  

e s t a t e .  



The s o l e  i s s u e  before  t h i s  Court i s  whether sec t ion  

91-102 imposes a  d iscr iminatory  r e s t r i c t i o n  on a  wife  s o l e l y  

because of her  sex and t h e r e f o r e  i s  i n  v i o l a t i o n  of t h e  United 

S t a t e s  and Montana Const i tu t ions .  

Section 91-102, provides:  

1  I Married Women, Wil l s  by. k married woman may 
made a  w i l l  i n  t h e  same manner and wi th  t h e  same 
e f f e c t  a s  i f  she were s o l e ,  except t h a t  such w i l l  
s h a l l  n o t ,  without  t h e  w r i t t e n  consent of he r  
husband, opera te  t o  deprive him of more than two- 
t h i r d s  of her  r e a l  e s t a t e  o r  of more than two- 
t h i r d s  of her  personal  e s t a t e .  I 1  

This Court i n  a  s e r i e s  of cases  has held t h a t  when 

cons ider ing  t h e  c o n s t i t u t i o n a l i t y  of a s t a t u t e ,  t h e  c o n s t i t u -  

t i o n a l i t y  i s  presumed and anyone a t t a c k i n g  t h e  v a l i d i t y  of a  s t a t u t e  

has a  heavy burden of proving the  i n v a l i d i t y .  Ci ty  of B i l l i n g s  v. 

Smith, 158 Mont. 197, 490 P.2d 221; S t a t e  v. Safeway S to res ,  I n c . ,  

106 Mont. 182, 76 P.2d 81. I n  e s t a b l i s h i n g  t h i s  t e s t ,  Montana 

i s  i n  accord with every j u r i s d i c t i o n  i n  the  United S t a t e s .  16 Am. 

Jur.Zd, Cons t i tu t iona l  Law, $137; 16 C.J.S. Cons t i tu t iona l  Law, 

I n  t h e  i n s t a n t  c a s e ,  t h e  quest ion of t h e  c o n s t i t u t i o n a l i t y  

of s e c t i o n  91-102 i s  more exac t ,  f o r  t h i s  Court previously con- 

s ide red  t h e  c o n s t i t u t i o n a l i t y  of t h e  s t a t u t e  i n  an i d e n t i c a l  

f a c t u a l  s i t u a t i o n .  I n  r e  ~ a h a f f a y ' s  E s t a t e ,  79 Mont. 10,  24, 254 

P. 875 (1927). There t h e  same s t a t u t e  was a t tacked a s  being 

i n  v i o l a t i o n  of t h e  Fourteenth Amendment t o  t h e  United S t a t e s  

Cons t i tu t ion  i n  t h a t  it denied c e r t a i n  persons t h e  equal  protec-  

t i o n  of t h e  law. I n  upholding the  c o n s t i t u t i o n a l i t y  of t h e  

s t a t u t e ,  t h i s  Court noted: 

 h he r u l e  has  been many times dec lared  by t h i s  c o u r t  
t h a t  when a  s t a t u t e  i s  a s s a i l e d  a s  u n c o n s t i t u t i o n a l ,  
t h e  quest ion i s  n o t  whether i t  i s  poss ib le  t o  condemn, 
but  whether i t  i s  poss ib le  t o  uphold, and t h a t  i t  w i l l  
no t  be dec lared  i n v a l i d  unless  i t s  c o n f l i c t  wi th  t h e  
Cons t i tu t ion ,  i n  t h e  judgment of t h e  c o u r t ,  i s  placed 
beyond a  reasonable doubt. * * Test ing  t h e  s t a t u t e  
under cons idera t ion  by t h i s  r u l e  and i n  t h e  l i g h t  of 
j u d i c i a l  h i s t o r y ,  we th ink  i t s  v a l i d i t y  should be up- 
held.  " 



Respondent-executor argues t h a t  Mahaffay should n o t  

be c o n t r o l l i n g  because t h e  laws and t h e  po l i cy  of t h e  s t a t e ,  under 

~ o n t a n a ' s  1972 Cons t i tu t ion ,  have changed. I n  support  i t  c i t e s  

A r t i c l e  11, Sect ions 4 ,  1972 Montana Cons t i tu t ion ,  which reads :  

"The d i g n i t y  of t h e  human being i s  inv io lab le .  
No person s h a l l  be denied t h e  equal  p ro tec t ion  
of t h e  laws. Nei ther  t h e  s t a t e  nor  any person, 
f i rm,  corpora t ion ,  o r  i n s t i t u t i o n  s h a l l  d i s -  
c r iminate  a g a i n s t  any person i n  t h e  exe rc i se  of 
h i s  c i v i l  o r  p o l i t i c a l  r i g h t s  on account .of  r a c e ,  
c o l o r ,  sex ,  c u l t u r e ,  s o c i a l  o r i g i n  o r  condi t ion ,  
o r  p o l i t i c a l  o r  r e l i g i o u s  ideas .  I t  

Fur ther ,  t h a t  Montana r a t i f i e d . .  t h e  Equal Rights Amendment which 

provides : 

" A r t  i c  l e  Sect ion 1. Equal i ty  of r i g h t s  
under t h e  law s h a l l  not  be denied o r  abridged . 
by t h e  United S t a t e s  o r  by any S t a t e  on account 

A *'I of sex. * LL 

Relying on t h e  changes noted he re to fo re ,  respondent argues t h e  

law and t h e  pol icy  of t h e  s t a t e  of Montana have changed s i n c e  

Mahaffay, favoring a  g r e a t e r  e q u a l i t y  between sexes.  

We could agree  wi th  t h i s  argument i f  s ec t ion  91-102, 

R.C.M. 1947, stood a lone  i n  ~ o n t a n a ' s  s t a t u t e s .  However, i t  does 

n o t  s tand a lone  bu t  r a t h e r  imposes upon married women a  r e s t r i c -  

t i o n  r e c i p r o c a l  t o  t h a t  placed on men i n  o the r  sec t ions  of t h e  

code. Sect ion 91-102 must be read i n  conjunct ion with t h e  dower 

and e l e c t i v e  share  s t a t u t e s .  

The dower r i g h t  of a  widow ( T i t l e  22, Chapter 1, sec t ions  

22-101 through 22-117), has been recognized i n  Montana s i n c e  

s tatehood.  Sect ion 22-107, R.C.M. 1947, provides:  

"Widow may elect---Every devise  o r  bequest t o  he r  
by he r  husband's w i l l  s h a l l  b a r  a  widow's dower i n  
h i s  lands and he r  share  i n  h i s  personal  e s t a t e  

unless  otherwise expressed i n  t h e  w i l l ;  but  she may 
e l e c t  whether she w i l l  take under t h e  provis ions 
f o r  her i n  t h e  w i l l  of he r  deceased husband o r  w i l l  
renounce t h e  b e n e f i t  of such provis ions  f o r  he r ,  
and take  he r  dower i n  the  lands and he r  share  i n  t h e  
personal  e s t a t e  under t h e  succession s t a t u t e s ,  a s  
i f  t h e r e  had been no w i l l ,  bu t  n o t  i n  excess of two- 
t h i r d s  ( 2 1 3 )  of t h e  husband's n e t  e s t a t e  r e a l  and 
personal ,  a f t e r  t h e  payment of c r e d i t o r s  c la ims,  



2Xpt2LISt?b of adnilnisiratko11 a11d any and all 
t a x e s ,  i n c l u d i n g  s t a t e  and f e d e r a l  inher i ta r tce  
and e s t a t e  t axes . "  (Emphasis added) 

Under Montana's s t a t u t e s  a  widow has  a  dower r i g h t  t o  

u n e - - ~ h i r d  o f  a l l  l ands  which he r  husband was se i zed  of  du r ing  

!:he marr iage and under t h e  success ion  s t a t u t e ,  s e c t i o n  91-403, 

K.Z.M. 1947, a  widow i s  e n t i t l e d  t o  a  minimum of one - th i rd  of  her  

husband 's  e s t a t e .  Thus, t h e  s t a t u t e s  p r o t e c t  t h e  widow by r e -  

s t ~ i c t i n g  t h e  husband on t h e  d i s p o s i t i o n  o f  h i s  e s t a t e  i n  a  

s i m i l a r  i f  n o t  i d e n t i c a l  manner t o  t h e  r e s t r i c t i o n  imposed on the  

w i fe  by s e c t i o n  91-102. I n  a c t u a l i t y ,  ~ o n t a n a ' s  s t a t u t e s  provide 

::he wi fe  w i th  a  g r e a t e r  p o t e n t i a l  i f  she  choses  t o  e l e c t  t o  t a k e  

a g a i n s t  t h e  w i l l  a s  provided i n  s e c t i o n  22-107, than  t h e  s h a r e  

ehe husband might r e c e i v e  under s e c t i o n  91-102. 

Since s ta tehood  t h e  l e g i s l a t u r e  has  p re sc r ibed  t h e  p o l i c y  

:hat aLL c~f Montana's s t a t u t e s  should be  r ead  toge the r  t o  f u l l y  

unders tand t h e  meaning of any i n d i v i d u a l  s t a t u t e .  Sec t ion  12- 

2 i l ,  R.C.M. 1947, p rov ides :  

"Construct ion of t h e  codes w i t h  r e l a t i o n  t o  each 
o t h e r .  With r e l a t i o n  t o  each o t h e r ,  t h e  p rov i s ions  
o f  t h e  fou r  codes must be  cons t rued  a s  though a l l  
such codes have been passed a t  t h e  same moment of  
t ime,  and were p a r t s  of t h e  same s t a t u t e .  I I 

qee: ? t e e k - v .  G i l p a t r i c k ,  18 Mont. 453, 454, 45 P. 1089 (1896); .a 

S t a t e  ex r e l .  N i s s l e r  v.  Donlan, 32 Mont. 256, 264, 80 P. 244 

(1905) ; Brown v .  F o s t e r ,  48 IJZont. 114, 119,  135 P. 993 (1913) ; 

Stace  ex  r e l .  School D i s t r i c t  No. 4  v. McGraw, 74 Mont. 152, 158, 

!YO P. 812 (1925); S t a t e  v.  Kearns, 79 Mont. 299, 257 P. 1002 

(1327); Bar th  v. Ely ,  85 Mont. 310, 322, 278 P. 1002 (1929);  

S t a t e  v. Zorn, 99 Mont. 63,  68, 41  P.2d 513 (1935);  S t a t e  ex 

r e l .  Walker v.  Board o f  Commissioners, 120 Mont. 413, 187 P.2d 

Lu13 (1947). 

W e  f i n d  no p o l i c y  change i n  Montana s i n c e  t h e  adopt ion 

3i :ne L972 C o n s t i t u t i o n  t h a t  would j u s t i f y  o v e r r u l i n g  t h e  tfahaffay 



J ~ L ~ ~ L O I I .  ive n o t e  ?ere I S L I ~ ; ~  .'iorita~ld s l l d w  I J r o b d t e  Code, adop~ec l  

l i t e r  t h e  1972 Montana C o n s t i t u t i o n ,  p l a c e s  t h e  i d e n t i c a l  r e s t r i c -  

t i o n  on bo th  married men and women a s  t h a t  imposed by s e c t i o n  

41-102, R.C .M.  1947. 

The d e c i s i o n  o f  t h e  d i s t r i c t  c o u r t  i s  r eve r sed .  The 

Lause is  remanded w i t h  d i r e c t i o n  t o  g r a n t  t h e  p e t i t i o n .  

J u s t i c e s  


