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M r .  J u s t i c e  Gene B. Daly d e l i v e r e d  t h e  Opinion of t h e  Court .  

Kei th  Rodney Hanson f i l e d  a p e t i t i o n  f o r  pos t -convic t ion  

r e l i e f  and memorandum i n  suppor t  t he reo f  i n  t h e  d i s t r i c t  c o u r t ,  

Missoula County, a sk ing  t h a t  he be given c r e d i t  f o r  a l l  t h e  

t ime served p r i o r  t o  t h e  t ime h i s  suspended sen tence  w a s  revoked 

and he was sentenced t o  t h e  s ta te  p r i s o n .  The d i s t r i c t  c o u r t  

denied h i s  p e t i t i o n .  A p e t i t i o n  f o r  pos t -convic t ion  r e l i e f  was 

t h e r e a f t e r  f i l e d  w i th  t h i s  Court .  

This  Court  o rdered  b r i e f s  f i l e d  and heard o r a l  argument 

and took t h e  matter under advisement. 

On October 17 ,  1974, Kei th  Rodney Hanson, defendant ,  

p e t i t i o n e r  h e r e i n ,  p led  g u i l t y  i n  t h e  d i s t r i c t  c o u r t ,  f o u r t h  

j u d i c i a l  d i s t r i c t ,  Missoula County, t o  t h e f t ,  a f e lony ,  and t o  

decep t ive  p r a c t i c e s ,  a  fe lony .  H e  was sentenced by t h e  d i s t r i c t  

c o u r t  t o  f i v e  y e a r s  i n  t h e  s t a t e  p r i s o n  a t  Deer Lodge. Four y e a r s  

w e r e  suspended and defendant  was t o  s e r v e  one year  i n  t h e  Missoula 

County j a i l .  Under t h e  judgment imposing sen tence ,  defendant  was 

given c r e d i t  f o r  t ime a l r e a d y  served i n  t h e  Missoula County j a i l ,  

such c r e d i t  amounting t o  147 days .  

On February 10 ,  1975, defendant  w a s  g ran ted  permiss ion by 

t h e  d i s t r i c t  c o u r t  t o  p a r t i c i p a t e  i n  a j a i l  work r e l e a s e  program 

from t h e  Missoula County j a i l .  Defendant v i o l a t e d  t h e  terms of  

t h e  work r e l e a s e  o r d e r  and t h e  Missoula County a t t o r n e y  f i l e d  a 

p e t i t i o n  f o r  r evoca t ion  of  p roba t ion  and impos i t ion  of  sen tence .  

On March 11, 1975, hear ing  was he ld  i n  t h e  d i s t r i c t  c o u r t  

i n  Missoula w i t h  defendant  being r ep re sen ted  by t h e  Missoula p u b l i c  

defender .  On t h a t  same d a t e ,  t h e  c o u r t  e n t e r e d  an o r d e r  t h a t  re- 

voked t h e  e a r l i e r  suspended sen tence  and sentenced defendant  t o  

s e r v e  t h e  e n t i r e  f i v e  yea r  sen tence  a t  Montana s t a t e  p r i s o n  a t  

Deer Lodge. The c o u r t  a l s o  ordered  t h a t  defendant  was e n t i t l e d  

t o  r e c e i v e  c r e d i t  " f o r  t ime served i n  Missoula County j a i l  s i n c e  



February 13,  1975, s a i d  c r e d i t  amounts t o  26 days . "  

On August 20, 1975, defendant  f i l e d  a  p e t i t i o n  f o r  pos t -  

conv ic t ion  r e l i e f  w i t h  t h e  d i s t r i c t  c o u r t  i n  Missoula County 

s t a t i n g  t h a t  t h e  26 day c r e d i t  r ece ived  under t h e  March 11, 1975, 

o r d e r  w a s  i n c o r r e c t .  Attached t o  t h i s  p e t i t i o n  was a  l e t te r  

from S h e r i f f  John C.  Moe, Missoula County, Montana, s t a t i n g  t h a t  

p r i o r  t o  March 19,  1975, ( appa ren t ly  t h e  d a t e  defendant  was t r a n s -  

f e r r e d  from Missoula County j a i l  t o  Montana s tate p r i s o n ,  D e e r  

Lodge), defendant  Kei th  Rodney Hanson had se rved  a t o t a l  o f  275 

days  i n  t h e  Missoula County j a i l  f o r  t h e  c r i m i n a l  cha rges  under 

c o n s i d e r a t i o n .  A hear ing  was he ld ,  arguments had and t h e  p e t i -  

t i o n  w a s  denied.  

The law i s  clear i n  t h i s  area, s e c t i o n  95-2206, R.C.M. 

1947, p rov ides  i n  p e r t i n e n t  p a r t :  

"Whenever any person has  been found g u i l t y  of  a 
c r i m e  o r  o f f e n s e  upon a  v e r d i c t  o r  a  p l e a  of  
g u i l t y  t h e  c o u r t  may: 

" ( 2 )  Suspend execut ion  of  sen tence  up t o  t h e  max- 
imum sen tence  al lowed f o r  t h e  p a r t i c u l a r  o f f e n s e .  
The sen tenc ing  judge may impose on t h e  defendant  
any reasonable  r e s t r i c t i o n s  du r ing  t h e  pe r iod  of  
suspended sen tence  * * *. 
" I f  any r e s t r i c t i o n s  o r  c o n d i t i o n s  are v i o l a t e d ,  
any e lapsed  t i m e ,  excep t  j a i l  t i m e ,  s h a l l  n o t  be 
a  c r e d i t  a g a i n s t  t h e  s en t ence ,  u n l e s s  t h e  c o u r t  
s h a l l  o the rwi se  o r d e r . "  (Emphasis supp l i ed . )  

S t a t i n g  t h e  except ion  i n  t h e  above sen tence  i n  t h e  p o s i t i v e ,  t h e  

law c l e a r l y  prov ides  t h a t  t i m e  spen t  i n  j a i l  whi le  a  defendant  

i s  under a suspended sen tence  must be c r e d i t e d  t o  t h e  d e f e n d a n t ' s  

sen tence .  

There i s  no d i s p u t e  t h a t  defendant  s p e n t  147 days  i n  

j a i l  p r i o r  t o  h i s  p l e a  o f  g u i l t y ,  subsequent judgment, and sen- 

t ence ;  t h a t  t h e r e a f t e r  he was i n  j a i l  128 days  u n t i l  t h e  suspend- 

ed sen tence  w a s  revoked and defendant  was t r a n s f e r r e d  t o  t h e  s ta te  

p r i s o n  f o r  a  t e r m  of t h e  o r i g i n a l  f i v e  yea r  sen tence .  



Therefore  defendant  i s  e n t i t l e d  t o  c r e d i t  f o r  t i m e  

served i n  t h e  t o t a l  of 275 days  t o  be a p p l i e d  a g a i n s t  t h e  f i v e  

year  sen tence .  The confus ion  seems t o  a r i s e  because of  t h e  

o r i g i n a l  suspension and one year  t o  s e r v e  i n  t h e  county j a i l .  

T i m e  served w a s  al lowed a g a i n s t  t h a t  one year  t e r m .  I f  t h e  t r i a l  

judge had sentenced t o  f o u r  y e a r s  upon r evoca t ion  h i s  c a l c u l a t i o n  

would be c o r r e c t .  However, r evoca t ion  and sen tence  f o r  t h e  f u l l  

f i v e  y e a r s  e n t i t l e s  defendant  t o  t h e  f u l l  275 days .  

The d i s t r i c t  c o u r t  i s  d i r e c t e d  t o  e n t e r  an o r d e r  amend- 

i ng  i t s  March 11, 1975 o r d e r  and a l l ow t h e  f u l l  275 days  f o r  t ime 

se rved .  

J u s t i c e s  t J  


