
No. 13123 

I N  THE SUPREME COURT OF THE STATE OF MONTANA 

1975 

BILL McCARTER, 

P l a i n t i f f  and Respondent, 

GLACIER GENERAL ASSURANCE COMPANY, 

Defendant and Appellant.  

Appeal from: D i s t r i c t  Court of t h e  Ninth J u d i c i a l  D i s t r i c t ,  
Honorable Frank B l a i r ,  Judge pres id ing .  

Counsel of Record : 

For Appellant : 

Alexander, Kuenning, M i l l e r  & Ugrin, Great F a l l s ,  
Montana 

John H. Kuenning argued, Great F a l l s ,  Montana 

For Respondent: 

Morrow, Nash and Sedivy, Bozeman, Montana 
Edmund P. Sedivy argued, Bozeman, Montana 

Submitted: December 3, 1975 

Decided : FEfj 1 0  'lQ-76 ., ' 



M r .  J u s t i c e  Frank I. Haswell d e l i v e r e d  t h e  Opinion of t h e  Court .  

An insured  farmer sued h i s  i n su rance  company t o  recover  

payment f o r  l o s s e s  a l l e g e d l y  due under two c rop  in su rance  p o l i c i e s .  

The d i s t r i c t  c o u r t  of Toole County, Hon. Frank E .  B l a i r ,  d i s t r i c t  

judge p r e s i d i n g  wi thout  a  j u ry ,  awarded judgment t o  t h e  i n su red  

farmer i n  t h e  amount of  $121,640.20, i n t e r e s t  and c o s t s .  Defend- 

a n t  i n s u r e r  appea l s  from t h i s  judgment. 

P l a i n t i f f  i s  B i l l  McCarter, a  farmer who raises w i n t e r  

and s p r i n g  wheat on l a n d s  i n  Toole County, Montana. For s e v e r a l  

y e a r s  p r i o r  t o  and inc lud ing  1973, he i n su red  h i s  c r o p s  a g a i n s t  

h a i l  damage and o t h e r  r i s k s  w i t h  t h e  Fede ra l  Crop Insurance  Cor- 
a 

pora t ion .  I n  l a t e  1972 and e a r l y  1973 he a p p l i e d  f o r  and purchased 

a d d i t i o n a l  c rop  in su rance  from t h e  defendant ,  G l a c i e r  General  

Assurance Company. 

I n  h i s  a p p l i c a t i o n  f o r  t h e  a d d i t i o n a l  G l a c i e r  Insurance ,  

McCarter d i s c l o s e d  t h a t  he had o t h e r  c rop  in su rance  cover ing  t h e  

same p e r i l s ,  v i z .  Fede ra l  Crop Insurance .  The G l a c i e r  Insurance  

was r e f e r r e d  t o  as Mul t ip l e  P e r i l  Crop Insurance .  I t  covered n o t  

on ly  t h e  s tandard  h a i l  and f i r e  r i s k s  (des igna ted  "A" p e r i l s ) ,  

b u t  a l s o  l o s s e s  due t o  weather c o n d i t i o n s  such as drought ,  f lood-  

i n g ,  f r e e z i n g ,  windstorms and t h e  l i k e  (des igna ted  "B" p e r i l s ) .  

McCarter pa id  a s e p a r a t e  premium f o r  coverage of "B" p e r i l s .  "B" 

p e r i l s ,  u n l i k e  "A" p e r i l s ,  were s u b j e c t  t o  a  p r o  r a t a  c l a u s e  

l i m i t i n g  t h e  i n s u r e r ' s  l i a b i l i t y  t o  t h a t  p ropor t ion  of t h e  l o s s  

t h a t  t h e  amount of i t s  in su rance  b e a r s  t o  t h e  t o t a l  i n su rance .  

G l a c i e r  i s sued  two Mul t ip l e  P e r i l  Crop Insurance  p o l i c i e s  

t o  McCarter. One p o l i c y  covered win te r  wheat and t h e  o t h e r  

covered s p r i n g  wheat. Each p o l i c y  covered bo th  "A" and "B" p e r i l s .  

McCarter pa id  a l l  premiums f o r  both  p o l i c i e s .  H e  w a s  charged t h e  

same premium he would have been charged had he no t  c a r r i e d  t h e  

Federa l  Crop Insurance.  

I n  1973 McCarter s u f f e r e d  seve re  l o s s e s  t o  h i s  w i n t e r  and 



s p r i n g  wheat from drought .  S e t t l e m e n t  f o r  t h e s e  l o s s e s  under 

h i s  G l a c i e r  p o l i c i e s  cou ld  n o t  be e f f e c t e d ,  however, and t h e  

i n s t a n t  a c t i o n  r e s u l t e d .  

The c a s e  w a s  submi t ted  t o  t h e  d i s t r i c t  c o u r t  f o r  d e c i s i o n  

on t h e  b a s i s  of an  agreed  s t a t emen t  of  f a c t s ,  f o u r  d e p o s i t i o n s ,  

and t h e  t es t imony  of  McCarter and a n o t h e r  a r e a  farmer  a t  t h e  t r i a l .  

The m a t e r i a l  f a c t s  a r e  l a r g e l y  und ispu ted .  The c h i e f  b a t t l e -  

ground concerns  e s s e n t i a l l y  l e g a l  q u e s t i o n s ,  p r i n c i p a l l y  t h e  

v a l i d i t y  and c o n s t r u c t i o n  of  t h e  p r o  r a t a  c l a u s e  i n  t h e  Glacier 

p o l i c i e s .  

The d i s t r i c t  c o u r t  he ld  t h e  p ro  r a t a  c l a u s e  i n  t h e  p o l i c i e s  

un lawfu l ,  void  and unenforceab le .  M c C a r t e r  was awarded judgment 

a s  though t h e  p o l i c i e s  con t a ined  no p r o  r a t a  c l a u s e .  The amount 

of  t h e  judgment was $121,640.20. The d i s t r i c t  c o u r t  made an  

a d d i t i o n a l  and a l t e r n a t i v e  conc lu s ion  o f  law t h a t  i f  t h e  p ro  r a t a  

c l a u s e s  i n  t h e  two p o l i c i e s  were v a l i d ,  t h e  c l a u s e s  should  be 

i n t e r p r e t e d  and cons t rued  t o  r e q u i r e  a  t o t a l  payment of  $112,213.70. 

G l a c i e r  a p p e a l s  from t h e  judgment. 

The i s s u e s  on appea l  can  be summarized i n  t h i s  f a s h i o n :  

(1) Is t h e  p ro  r a t a  c l a u s e  i n  t h e  G l a c i e r  p o l i c i e s  vo id  

and unenforceab le?  

( 2 )  I f  n o t ,  how should  it be i n t e r p r e t e d ,  cons t rued  and 

a p p l i e d ?  

G l a c i e r  con tends  t h a t  t h e  p ro  r a t a  c l a u s e  cove r ing  "13" 

p e r i l s  i s  v a l i d  and e n f o r c e a b l e  f o r  a  v a r i e t y  of r ea sons :  (1) I t  

does  n o t  con t ravene  Montana 's  u n f a i r  d i s c r i m i n a t i o n  s t a t u t e  o r  p u b l i c  

p o l i c y ,  ( 2 )  pro  r a t a  c l a u s e s  a r e  n o t  unlawful  p e r  se, ( 3 )  t h e  

p o l i c y  forms,  rate s t r u c t u r e s  and b e n e f i t  s chedu le s  w e r e  approved 

by t h e  i n su rance  commissioner, and ( 4 )  McCarter ha s  f a i l e d  t o  

c a r r y  h i s  burden of  proof t h a t  t h e  c l a u s e  i s  i n v a l i d .  Addi t ion-  

a l l y  G l a c i e r  a rgues  t h a t  t h e  i n su rance  would n o t  have been w r i t t e n  



without  t h e  p ro  r a t a  c l a u s e ,  and t h e  c o u r t  should n o t  r e w r i t e  

t h e  p o l i c y  c o n t r a r y  t o  t h e  i n t e n t i o n  of  t h e  p a r t i e s .  

Sec t ion  40-3512 (3 )  , R.C.M. 1947, Montana's u n f a i r  d i s -  

c r i m i n a t i o n  s t a t u t e  p rov ides  i n  p e r t i n e n t  p a r t :  

"No such i n s u r e r  s h a l l  make o r  permi t  any u n f a i r  
d i s c r i m i n a t i o n  e i t h e r  between i n s u r e d s  o r  p r o p e r t y  
having l i k e  i n s u r i n g  o r  r i s k  c h a r a c t e r i s t i c s  * * * 
i n  t h e  premium o r  r a t e s  charged f o r  i n su rance ,  o r  
i n  t h e  d iv idends  o r  o t h e r  b e n e f i t s  payable  t he reon ,  
o r  i n  any o t h e r  of  t h e  terms and c o n d i t i o n s  o f  t h e  
insurance ."  

The purpose of  such u n f a i r  d i s c r i m i n a t i o n  s t a t u t e s  i s  t o  

e s t a b l i s h  and main ta in  uniform r a t e s  of insurance .  4 4  C.J.S.,  

Insurance ,  g 342, p. 1308. The charg ing  o f  exces s ive  premiums 

c o n s t i t u t e s  d i s c r i m i n a t i o n  a g a i n s t  t h e  i n su red .  Fogg v .  Morr is  

P lan  I n s .  Soc.,  188 N.Y.S. 867; 5  Couch on Insurance  2d, 5 30:60, 

p. 579; 43 Am J u r  2d 559. Here McCarter was charged t h e  same 

premium a s  ano the r  i n su red  who c a r r i e d  no o t h e r  c rop  in su rance ,  

b u t  t h e  b e n e f i t s  payable  t o  him would be on ly  a  p a r t  of  t h o s e  

payable  t o  another  i n su red  wi thou t  o t h e r  c r o p  insurance .  There 

i s  a  clear v i o l a t i o n  of  t h e  u n f a i r  d i s c r i m i n a t i o n  s t a t u t e  under 

such c i rcumstances  and t h e  d i s t r i c t  c o u r t  s o  found: 

"5. That  as between McCARTER, who c a r r i e d  o t h e r  
m u l t i p l e  p e r i l  c r o p  in su rance  upon h i s  c r o p s ,  and 
any o t h e r  i n su red  farmer l i k e  McCARTER, b u t  who 
d i d  n o t  c a r r y  o t h e r  m u l t i p l e  p e r i l  c rop  in su rance  
upon h i s  c rops ,  t h e  two i n s u r e d s  had l i k e  i n s u r i n g  
and r i s k  c h a r a c t e r i s t i c s ,  and GLACIER d i d  cause  t o  
be made and permi t ted  u n f a i r  d i s c r i m i n a t i o n  between 
such insured  i n  o f f e r i n g  t o  pay s u b s t a n t i a l l y  less 
b e n e f i t s  t o  McCARTER than  t h o s e  t o  be  pa id  t o  o t h e r  
i n su reds  f o r  t h e  same l o s s e s ,  b u t  who had no o t h e r  
m u l t i p l e  p e r i l  c rop  in su rance ,  a l l  by v i r t u e  of  t h e  
i n c l u s i o n  of  t h e  p ro - r a t a  c l a u s e  i n  t h e  p o l i c i e s  of  
insurance  i n  ques t ion . "  

This  makes t h e  pro  r a t a  c l a u s e  unlawful i n  t h e  i n s t a n t  c a s e  a s  

it i s  "Contrary  t o  t h e  p o l i c y  o f  exp res s  l a w ,  though n o t  express-  

l y  p r o h i b i t e d .  " Sec t ion  13-801 ( 2 ) ,  R.C.M. 1947. 

G l a c i e r  nex t  a rgues  t h a t  p ro  rata  c l a u s e s  a r e  n o t  unlaw- 

f u l  pe r  s e t  b u t  on t h e  c o n t r a r y  a r e  v a l i d  and en fo rceab le .  This  



i s  c l e a r l y  t h e  l a w .  16 Couch on Insurance  2d, 5 62:26, and 

c a s e s  c i t e d  t h e r e i n .  But t h i s  argument i s  i r r e l e v a n t .  The 

v i c e  he re  i s  t h a t  McCarter w a s  charged a premium based on " f u l l  

r i s k "  i n su rance  whi le  t h e  p o l i c y  provided on ly  f o r  p r o p o r t i o n a l  

o r  p r o  r a t a  payment of  t h e  l o s s .  G l a c i e r ' s  agen t ,  R u s s e l l ,  tes t i -  

f i e d  t h a t  t h e  premium s t r u c t u r e  f o r  m u l t i p l e  p e r i l  c rop  in su rance  

was e s t a b l i s h e d  by company a c t u a r i e s  t o  cover  a f u l l  l o s s  t o  t h o s e  

i n s u r e d s  who had no o t h e r  insurance .  The agreed f a c t s  s t a t e  t h a t  

G l a c i e r  charged t h e  same premium t o  an  in su red  r e g a r d l e s s  of  

whether o r  n o t  he had o t h e r  c rop  in su rance ,  and t h a t  McCarter w a s  

charged t h e  same premium t h a t  he would have been charged had he 

no t  c a r r i e d  Federa l  Crop Insurance .  The d i s t r i c t  c o u r t  provided 

as  a f i n d i n g  of  f a c t :  

" 4 .  That  t h e  premium charged McCARTER by 
GLACIER on t h e  i n su rance  p o l i c i e s  i n  q u e s t i o n  
was f i x e d  and determined by GLACIER'S a c t u a r i e s  
i n  an  amount s o  a s  t o  cover  a  f u l l  r i s k  of l o s s  
t o  an  insured  under t h e  p o l i c i e s ,  who had no o t h e r  
i n su rance  coverage,  i nc lud ing  Fede ra l  Crop Insu r -  
ance coverage,  t o  p ro - r a t e  w i t h  GLACIER'S p o l i c i e s . "  

Although p ro  rata c l a u s e s  a r e  n o t  unlawful  p e r  s e ,  such c l a u s e  

i s  unlawful  he re  because a  " f u l l  r i s k "  premium was pa id  and 

on ly  a  p a r t i a l  recovery was p o s s i b l e  under t h e  pro  r a t a  c l a u s e .  

The approval  of t h e  p o l i c y  forms, ra te  s t r u c t u r e ,  and 

b e n e f i t  schedule  by t h e  o f f i c e  of t h e  i n su rance  commissioner does  

n o t  v a l i d a t e  an  o the rwi se  i n v a l i d  p ro  rata  c l a u s e .  S u l l i v a n  

and M i l l e r  v.  Doe, 159 Mont. 50, 495 P.2d 193. 

F i n a l l y  G l a c i e r  a rgues  t h a t  McCarter has  n o t  c a r r i e d  

h i s  burden of proving t h e  p ro  r a t a  c l a u s e  i n v a l i d  here .  The 

b a s i s  of  t h i s  con ten t ion  i s  t h a t  M c C a r t e r  produced no evidence 

of t h e  absence of a r a t i o n a l  b a s i s  f o r  d i f f e r e n t i a t i n g  between 

i n s u r e d s  who have no o t h e r  c rop  in su rance  and i n s u r e d s  having 

a d d i t i o n a l  c rop  in su rance ,  and acco rd ing ly  t h e r e  may w e l l  be a 

r ea sonab le  b a s i s  f o r  charg ing  bo th  t h e  same premium. S u f f i c e  



it t o  s ay  t h a t  t h e  r e c o r d  d i s c l o s e s  t h e  same premium charged 

bo th  c l a s s e s  o f  i n s u r e d s  w i t h  one class be ing  p a i d  s u b s t a n t i a l l y  

h i g h e r  l o s s  b e n e f i t s  t h a n  t h e  o t h e r .  T h i s  c o n s t i t u t e s  prima 

f a c i e  ev idence  o f  e x c e s s i v e  premium c h a r g e s  t o  i n s u r e d s  w i t h  

l i k e  i n s u r i n g  o r  r i s k  c h a r a c t e r i s t i c s  and t h e  d i s t r i c t  c o u r t  s o  

found . 
Our ho ld ing  on t h e  f i r s t  i s s u e  r e n d e r s  c o n s i d e r a t i o n  o f  

t h e  second i s s u e  unnecessa ry .  

Judgment a f f i r m e d .  

J u s t i c e  


