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M r .  Chief J u s t i c e  James T.  Har r i son  d e l i v e r e d  t h e  Opinion of  
t h e  Court .  

This  i s  an appea l  from a  condemnation ju ry  v e r d i c t  and 

judgment e n t e r e d  i n  t h e  d i s t r i c t  c o u r t ,  Park County. 

Hy-Grade Auto Court ,  i s  a d i s s o l v e d  Montana c o r p o r a t i o n  

holding f e e  t i t l e  t o  s e r v i c e  s t a t i o n  p r o p e r t y  i n  Gard iner ,  

Montana. The s tockho lde r s  and succes so r s  t o  w r a d e  a r e  Veneta 

White, Ronald C. White ( h e r  son) and Glynora White ( h i s  w i f e )  , 

t hey  w i l l  be c o l l e c t i v e l y  r e f e r r e d  t o  h e r e i n  as  "Owner". Ralph 

E. Moore, Inc .  leases t h e  s e r v i c e  s t a t i o n  p rope r ty  from t h e  

Owner, and has  l e a s e d  it f o r  many y e a r s .  T h i s  c o r p o r a t i o n  w i l l  

be r e f e r r e d  t o  as "Lessee".  There i s  a sub le s see  who a c t u a l l y  

r u n s  t h e  s e r v i c e  s t a t i o n ,  b u t  he i s  n o t  a p a r t y  t o  t h i s  a c t i o n .  

The Montana Department of Highways, ( S t a t e ) ,  f i l e d  t h i s  

condemnation a c t i o n  i n  t h e  p roces s  of  upgrading U.  S. Highway 89 

and t h e  b r idge  c r o s s i n g  t h e  Yellowstone River i n  Gardiner .  

The s u b j e c t  p rope r ty  i s  known a s  t h e  Northgate  Texaco 

s t a t i o n  and i s  t h e  prime s e r v i c e  s t a t i o n  s i t e  i n  Gardiner .  The 

p rope r ty  i s  l o c a t e d  on t h e  "swing co rne r " ,  meaning it has  good 

v i s a b i l i t y  i n  a l l  d i r e c t i o n s  and good access. The highway f o r k s  

a t  t h e  s t a t i o n ,  one f o r k  going t o  J a r d i n e ,  Montana, and t h e  o t h e r  

c r o s s i n g  t h e  Yellowstone b r i d g e ,  and l e a d i n g  t o  t h e  North Entrance 

of Yellowstone Nat iona l  Park.  V i r t u a l l y  a l l  v i s i t o r s  t o  t h e  Park,  

e n t e r i n g  and l eav ing  a t  Gard iner ,  p a s s  t h e  s i t e  of  t h e  s t a t i o n .  

The s t a t i o n  pumped over  t w i c e  a s  much g a s  as any o t h e r  s t a t i o n  i n  

Gardiner .  

A f t e r  t h e  t a k i n g ,  t h e  land  l e f t  a v a i l a b l e  t o  t h e  Owner 

would n o t  be s u f f i c i e n t  nor s u i t a b l e  f o r  a  s e r v i c e  s t a t i o n  s i te .  

A l l  improvements on t h e  p rope r ty  were t aken  by t h e  S t a t e ,  e i t h e r  

as right-of-way, o r  f o r  t h e  c o n s t r u c t i o n  easement. 

Lessee had l e a s e d  t h e  p rope r ty  from t h e  Owner s i n c e  1964, 

i n  f a c t ,  s i n c e  it was b u i l t  i n  1948 (under t h e  p r e s e n t  owner and 



and i t s  predecessor  i n  i n t e r e s t ) .  The lease i n  e f f e c t  a t  t h e  

t ime of t h i s  a c t i o n  was da t ed  February 1, 1968,and provided 

f o r  a  t e n  year  primary t e r m  w i th  two a d d i t i o n a l  f i v e  yea r  re- 

newal t e r m s .  A t  t h e  t ime of  t r i a l ,  t h e  l e a s e  had 1 4  y e a r s  t o  

run.  

Lessee a l s o  o p e r a t e s  as  a d i s t r i b u t o r  f o r  Texaco. I t  

s e r v i c e s  Northgate  Texaco and e i g h t  o t h e r  Texaco s e r v i c e  s t a t i o n s  

i n  t h e  Livingston-Gardiner a r e a .  

P r i o r  t o  t h e  j u ry  t r i a l ,  t h e  S t a t e  reques ted  a  b i f u r c a t e d  

t r i a l ,  t h a t  i s ,  i n  t h e  S t a t e ' s  view, t h e  j u ry  would f i r s t  d e c i d e  

t h e  t o t a l  v a l u e  of t h e  p rope r ty  t aken  ( a s  though owned by one per-  

s o n ) ,  subsequent ly  r e c e i v i n g  evidence as t o  t h e  va lue  of  each 

i n t e r e s t  i n  t h e  whole; dec id ing  t h i s  q u e s t i o n  i n  a s e p a r a t e  d e l -  

i b e r a t i o n .  The d i s t r i c t  c o u r t  conducted a s i n g l e  t r i a l ,  permi t ted  

t h e  i n t r o d u c t i o n  of  evidence on t h e  t o t a l  v a l u e  of t h e  p r o p e r t y ,  

and t h e  v a l u e s  of t h e  two i n t e r e s t s .  The j u r y  was i n s t r u c t e d  t o  

a r r i v e  a t  a t o t a l  va lue  f i r s t ,  and then  appor t ion  t h a t  award be- 

tween Owner and Lessee ,  a l l  du r ing  one d e l i b e r a t i o n .  

A t  t r i a l  de fendan t s '  e x p e r t  w i tnes ses  t e s t i f i e d  t o  t h e  

t o t a l  v a l u e  of  t h e  p rope r ty ,  rang ing  i n  t h e i r  e s t i m a t e s  from a  

h igh  of  $135,000 (an estimate by t h e  Lessee)  t o  a  low of $100,000 

(an e s t i m a t e  by a  Texaco land  a p p r a i s e r ) .  The two a p p r a i s e r s  

t e s t i f y i n g  f o r  t h e  S t a t e  gave es t imated  v a l u e s  of $41,200 and 

The ju ry  r e tu rned  t h i s  v e r d i c t :  

"We t h e  J u r y ,  d u l y  impanel led,  r e a c h  o u r  v e r d i c t  
i n  t h e  above -en t i t l ed  Cause, as  fo l lows :  

"1. For t h e  v a l u e  of  t h e  l and  and b u i l d i n g s  
a c t u a l l y  t aken ,  t h e  sum of  $100,000 

"2. For t h e  damage t o  t h e  land  remaining a f t e r  
c o n s t r u c t i o n ,  t h e  sum of  $ 

" 3 .  Tota l  owing t o  bo th  Defendants ( t o t a l  of t h e  
above Two (2 )  f i g u r e s ,  t h e  sum of $100,000 



"Out of t h e  t o t a l  compensation awarded t o  bo th  
Defendants,  as  above s t a t e d ,  w e  f u r t h e r  break 
t h e  award down between t h e  Defendants,  a s  fo l lows:  

"1. To Defendant, Ralph E .  Moore, Inc . ,  a s  Lessee ,  
t h e  sum of $ 50,000 

"2.  To Defendant, Hy-Grade Auto Court  
t h e  sum of  $ 50,000" 

Judgment w a s  en t e red  on t h e  v e r d i c t  October 4 ,  1974. 

The judgment al lowed i n t e r e s t ,  t o  Owner and Lessee ,  from t h e  

d a t e  of  t h e  p re l imina ry  o r d e r  of condemnation, June 19 ,  1973. 

The S t a t e  a p p e a l s  from t h e  ju ry  v e r d i c t  and judgment. 

Three i s s u e s  a r e  p resen ted  by t h e  S t a t e  f o r  review: 

1. I n  an eminent domain a c t i o n ,  what i s  t h e  proper  pro- 

cedure  t o  be followed a t  t r i a l  t o  conform t o  t h e  s t a t u t o r y  re- 

quirements  of s e c t i o n  93-9912(5),  R.C.M. 1947? 

2. Whether bo th  t h e  l e s s o r  and t h e  lessee of t h e  p rope r ty  

being condemned are e n t i t l e d  t o  i n t r o d u c e  t h e i r  r e s p e c t i v e  income 

f i g u r e s  a s  founda t ion  f o r  t h e  income approach t o  de te rmine  t h e  

v a l u e  of  t h e  p rope r ty  being taken? 

3 .  I n  an  eminent domain a c t i o n ,  does  t h e  i n t e r e s t  on 

t h e  judgment r u n  from t h e  d a t e  of t h e  p re l imina ry  o r d e r  of con- 

demnation o r  from t h e  d a t e  possess ion  of t h e  p rope r ty  t o  condemnor 

i s  g ran ted  by t h e  c o u r t ?  

W e  cons ide r  t h e  t h i r d  i s s u e  f i r s t .  Sec t ion  93-9913, 

R.C.M. 1947, provides:  

" * * * I f  an  o r d e r  be made l e t t i n g  t h e  p l a i n t i f f  
i n t o  posses s ion  * * * t h e  f u l l  amount f i n a l l y  
awarded s h a l l  draw lawful  i n t e r e s t  from t h e  d a t e  
on which t h e  p rope r ty  owner s u r r e n d e r s  posses s ion  
of  t h e  p rope r ty  i n  accordance wi th  t h e  terms of  
such o r d e r .  * * * "  
The o r d e r  and judgment of October 4 ,  1974, set i n t e r e s t  

from June 19 ,  1973, t h e  d a t e  of  t h e  p re l imina ry  o r d e r  of condem- 

n a t i o n .  This  d a t e  i s  c l e a r l y  e r roneous ,  a s  t h e  S t a t e  d i d  n o t  t a k e  

a c t u a l  pos ses s ion  o f  t h e  p rope r ty  u n t i l  e a r l y  1974. The o r d e r ,  

s igned by Judge Shanstrom, g r a n t i n g  t h e  S t a t e  posses s ion  o f  t h e  



prope r ty  was da t ed  February 11, 1974. 

W e  d i r e s t  t h e  d i s t r i c t  c o u r t  t o  c o r r e c t  t h e  o r d e r  and 

judgment of  October 4 ,  1974, t o  i n d i c a t e  i n t e r e s t  on t h e  award 

running from February 11, 1974 pursuant  t o  s e c t i o n  93-9913, 

R.C.M. 1947. 

The S t a t e  a s k s  t h i s  Court  t o  i n t e r p r e t  t h e  procedura l  

requi rements  f o r  eminent domain proceedings  as  s e t  f o r t h  i n  

s e c t i o n  93-9912 ( 5 ) ,  R.C.M. 1947 : 

"5. Where t h e r e  a r e  two (2)  o r  more e s t a t e s  o r  
d iv ided  i n t e r e s t s  i n  p r o p e r t y  sought  t o  be con- 
demned, t h e  p l a i n t i f f  i s  e n t i t l e d  t o  have t h e  
amount of t h e  award, f o r  s a i d  p r o p e r t y  f i r s t  
determined,  as  he re inbe fo re  s t a t e d ,  a s  between 
p l a i n t i f f  and a l l  defendants  c la iming  any i n t e r -  
e s t s  t h e r e i n ;  t h e r e a f t e r  i n  t h e  same proceeding 
t h e  r e s p e c t i v e  r i g h t s  o f  each of such de fendan t s  
i n  and t o  t h e  award s h a l l  be determined by t h e  
commissioners, under supe rv i s ion  and i n s t r u c t i o n  
of t h e  c o u r t ,  and t h e  award appor t ioned  accord ing ly ."  

Th i s  p r o v i s i o n  i s  made a p p l i c a b l e  t o  j u ry  t r i a l s  on a p p e a l s  from 

a  condemnation commissioners'  r u l i n g  by s e c t i o n  93-9915, R.C.M. 

1947. 

The S t a t e  sugges t s  C a l i f o r n i a  case l a w  f o r  c o n s t r u c t i o n  

of  t h e  Montana s t a t u t o r y  p rov i s ion .  C a l i f o r n i a  Code of  C i v i l  

Procedure 81246.1 i s  similar  t o  s e c t i o n  93-9912(5),  R.C.M. 1947, 

w i t h  any d i f f e r e n c e s  i r r e l e v a n t  t o  t h e  i s s u e  a t  hand. Th i s  Court 

has  long  he ld  t h a t  where a s t a t u t e  i s  s i m i l a r  t o  one i n  a  sister 

s t a t e ,  w e  w i l l  g i v e  c o n s i d e r a t i o n  t o  t h e  c o n s t r u c t i o n  p laced  on 

t h a t  s t a t u t e  by t h e  c o u r t s  of  t h e  sister s ta te ;  b u t  such con- 

s t r u c t i o n  i s  n o t  b ind ing  upon t h i s  Court .  Cahill-Mooney Const .  

Co. v.  Ayres, 1 4 0  Mont. 464, 373 P.2d 703. 

Sec t ion  93-9912(5), R.C.M. 1947, was enac ted ,  i n  i t s  

p r e s e n t  form, by Chap. 234, Laws of  1961. For 1 4  y e a r s  t h e  

c o u r t s  of  Montana have cons t rued  t h e  s t a t u t o r y  p r o v i s i o n  t o  mean 

t h e  award of a l l  t h e  p a r t i e s  must be determined be fo re  any appor t ion-  

ment i s  made among t h e  p a r t i e s .  Th i s  procedure ,  used i n  t h e  i n s t a n t  



c a s e ,  was app l i ed  by t h e  c o u r t  and ju ry ,  wi thout  r e v e r s a l  o r  

mod i f i ca t ion ,  i n  t h e s e  c a s e s :  S t a t e  Highway Comm'n v .  McGaffick, 

1 4 4  Mont. 76, 394 P.2d 174; S t a t e  Highway Comm'n v .  C i t y  S e r v i c e  

Co., 142 Mont. 559, 563, 385 P.2d 604; S t a t e  Highway Comm'n v .  

Crow, 1 4 2  Mont. 270, 384 P.2d 273; S t a t e  Highway Comm'n v .  Keneal ly ,  

142 Mont. 256, 384 P.2d 770. A l l  of  t h e s e  cases concerned valu-  

a t i o n  of  l ea seho ld  e s t a t e s ,  and a l l  concerned s e r v i c e  s t a t i o n  l e a s e s ,  

excep t  Crow. 

C a l i f o r n i a  c o u r t s  have cons t rued  t h a t  s t a t e ' s  equ iva l en t  

of s e c t i o n  93-9912(5), R.C.M. 1947, as  r e q u i r i n g  a b i f u r c a t e d  

t r i a l  w i th  t h e  j u r y  f i r s t  dec id ing  t h e  t o t a l  va lue  of  t h e  p r o p e r t y  

being taken;  t hen ,  i n  a s e p a r a t e  proceeding,  t h e  j u ry ,  o r  a second 

ju ry ,  appor t ion ing  t h e  award among t h e  p a r t i e s .  People  v .  Lynbar, 

Inc . ,  62 Cal .Rptr .  320, 326, 253 Cal.App.2d 870; Redevelopment 

Agency of  C i t y  of Fresno v .  Penzner,  87 Cal .Rptr .  183,  8 Cal.App.3d 

417. On t h e  o t h e r  hand, C a l i f o r n i a  c o u r t s  recognize  t h e  s t a t u t o r y  

p rov i s ion  i s  e n t i r e l y  "procedura l  and nonsubs tan t ive . "  People  v. 

Lynbar , Inc  . , supra .  

The Montana procedura l  r u l e  has  developed,  through 1 4  

y e a r s  o f  usage,  d i f f e r e n t  from t h a t  developed by C a l i f o r n i a  c o u r t s .  

We w i l l  n o t  o v e r t u r n  t h e  developed Montana r u l e  u n l e s s  p r e j u d i c e  

i s  shown by t h e  p a r t i e s .  

The procedura l  requi rements  of s e c t i o n  93-9912(5),  R.C.M. 

1947, have been l i b e r a l l y  implemented, a s  i n  C i t y  S e r v i c e  Co., 

where t h e  j u ry  d i d  n o t  f i r s t  dec ide  t h e  whole compensation due 

be fo re  appor t ion ing  t h e  award. I n  C i t y  S e r v i c e  Co. t h e  Court  s t a t e d :  

" * * * W e  t h i n k  it i s  c l e a r  t h a t  t h e  awards g iven  
by t h e  ju ry  (even though l i s t e d  s e p a r a t e l y ,  and,  
t h u s ,  e r r o r  accord ing  t o  t h e  S t a t e )  w e r e  n o t  ex- 
c e s s i v e ,  a r e  supported by s u b s t a n t i a l  evidence,  
and do no t  r e f l e c t  an i n c r e a s e  i n  v a l u a t i o n  due 
s o l e l y  t o  a  d i s t r i b u t i o n  i n  t i t l e .  To send t h i s  
c a s e  back f o r  a  new t r i a l  s imply because t h e  j u ry  
d i d  n o t  f i r s t  exp res s  t h e  damage i n  one sum would 
be t h e  h e i g h t  of  s h o r t s i g h t e d n e s s  and an u t t e r  
waste of t i m e . "  



I n  t h e  i n s t a n t  c a s e ,  t h e  j u ry  d i d  de te rmine  a  t o t a l  award, 

t h e r e a f t e r  appor t ion ing  t h e  award among t h e  p a r t i e s .  The 

award w a s  supported by t h e  evidence and does  n o t  appear  exces- 

s i v e .  The S t a t e  does  n o t  show p r e j u d i c e  due t o  t h e  procedure  

used i n  t h e  d i s t r i c t  c o u r t .  

The ju ry  w a s  p r o p e r l y  admonished t o  f i r s t  a s c e r t a i n  t h e  

e n t i r e  award a s  though t h e  p rope r ty  w e r e  owned by one person ,  

t hen  t o  appor t ion  t h i s  sum among t h e  p a r t i e s .  This  Court  has  

r e p e a t e d l y  i n d i c a t e d  t h a t  it " w i l l  presume t h a t  t h e  j u ry ,  i n  

reach ing  i t s  v e r d i c t ,  fol lowed t h e  i n s t r u c t i o n s  t h a t  w e r e  g iven  

t o  it by t h e  t r i a l  judge." S t agge r s  v .  U.S.F. & G .  Co., 159 

Mont. 254, 259, 496 P.2d 1161; Welsh v .  Roehm, 125 Mont. 517, 

The S t a t e  a rgues  evidence a s  t o  t h e  va lue  of  t h e  l e a s e -  

hold e s t a t e  must n o t  be in t roduced  p r i o r  t o  a s c e r t a i n i n g  a v a l u e  

f o r  t h e  p rope r ty ,  under t h e  undivided f e e  r u l e ,  t h e r e f o r e  a 

b i f u r c a t e d  t r i a l  must occur  t o  exc lude  such evidence from t h e  

c o n s i d e r a t i o n  of t h e  j u ry  i n  a r r i v i n g  a t  t h e  t o t a l  v a l u e  of  t h e  

p rope r ty  a s  though owned by one person.  The ju ry  w a s  i n s t r u c t e d  

i n  t h e  undivided f e e  r u l e ,  which governs  t h i s  c a s e ,  b u t  t h e  r u l e  

does  n o t  p revent  i n t r o d u c t i o n  of ev idence  as t o  t h e  v a l u e  of  

t h e  whole. The r a t i o n a l e  f o r  admi t t i ng  such evidence p r i o r  t o  

t h e  de t e rmina t ion  of t o t a l  v a l u e ,  i s  w e l l  s t a t e d  by t h e  C a l i f o r n i a  

c o u r t  i n  People v.  Lynbar, I n c . ,  62 Cal .Rptr .  320, 328: 

" I n  t h i s  s ta te ,  as  i s  g e n e r a l l y  t r u e  e lsewhere ,  
t h e  c o n s t i t u t i o n a l  requirement  of j u s t  compen- 
s a t i o n  f o r  t h e  t a k i n g  o f  p r o p e r t y  i n  eminent domain 
i s  normally s a t i s f i e d  by t h e  payment by t h e  condemnor 
t o  t h e  condemnee of  t h e  market v a l u e  o f  t h e  p r o p e r t y  
taken .  This  market  va lue  i s  t h e  h i g h e s t  p r i c e  
which t h e  p rope r ty  would b r i n g ,  i f  exposed f o r  sale 
i n  t h e  open market  by a  w i l l i n g  seller t o  a w i l l i n g  
buyer wi th  bo th  p a r t i e s  t o  t h e  t r a n s a c t i o n  being 
f u l l y  informed of  a l l  t h e  u s e s  and purposes t o  
which t h e  p rope r ty  i s  reasonably  adap tab le  and 
a v a i l a b l e .  * * * t o  a r r i v e  a t  t h i s  v a l u e  one must 
t a k e  i n t o  c o n s i d e r a t i o n  a l l  t h o s e  t h i n g s  upon which 



such p a r t i e s ,  d e a l i n g  wi th  each  o t h e r  i n  t h e  open 
market ,  would reasonably  r e l y .  * * * For t h i s  
purpose t h e  p rope r ty ,  t o g e t h e r  w i t h  a l l  of  i t s  com- 
pensab le  a t t r i b u t e s ,  must be valued as t h e  condem- 
nor f i n d s  it, inc lud ing  wi thout  l i m i t a t i o n  the reby ,  
t h e  s t a t e  of  i t s  t i t l e ,  and i n  t h i s  c a s e ,  t h e  * * * 
l e a seho ld .  * * * W e  s ay  t h i s  because t h i s  ve ry  
v a l u a b l e  l ea seho ld  i s  one of  t h e  t h i n g s  which such 
a  buyer and s e l l e r  would c o n s i d e r  i n  t h e  open m a r -  
k e t  i n  f i x i n g  t h e  p r i c e  a t  which t h e  ownership of  
t h e  p rope r ty  would be t r a n s f e r r e d .  To say  t h a t  t h e  
e x i s t e n c e  of such a lease should be ignored by 
r e s o r t i n g  t o  t h e  l e g a l  f i c t i o n  and l e g a l  p r e t e n s e  
o f  a  s i n g l e  owner i s  t o  i g n o r e  t h e  r e a l i t i e s  of  t h e  
market  p l ace .  I f  compensation i s  t o  be j u s t  and 
i f  t h e  p rope r ty  owner i s  t o  be  made whole f o r  t h e  
i nvo lun ta ry  l o s s  of  h i s  p r o p e r t y  t o  t h e  s t a t e ,  t h i s  
cannot  be pe rmi t t ed  t o  happen." 

A s  M r .  J u s t i c e  Holmes s a i d  i n  Boston Chamber of  Commerce 

v .  Boston, 217 U.S. 189, 3 0  S.Ct. 459, 54 L.Ed. 725, 727: 

" * * * And t h e  q u e s t i o n  i s ,  What has  t h e  owner 
l o s t ?  n o t ,  What has  t h e  t a k e r  gained?"  

I n  i t s  second i s s u e ,  t h e  S t a t e  q u e s t i o n s  t h e  u s e  of  t h e  

income c a p i t a l i z a t i o n  method t o  compute t h e  v a l u e  of t h e  p r o p e r t y  

being taken .  

The S t a t e  a l l e g e s  t h e  Lessee ' s  source  of income p r i n c i p a l l y  

came from s e l l i n g  produc ts  t o  t h e  person a c t u a l l y  conduct ing 

bus ines s  on t h e  p rope r ty  a s  t h e  sub le s see .  The evidence i n d i c a t e s  

o the rwi se .  The Lessee r e a l i z e d  income due t o  i t s  c o n t r o l  of t h e  

p r o p e r t y  under t h e  l e a s e  and c o n t r o l  of t h e  f low of p roduc t s  t o  

t h e  s t a t i o n  o p e r a t o r  pursuant  t o  t h e  sub lease .  The Lessee  a l s o  

r ece ived  r e n t a l  based on t h e  g a l l o n s  of  g a s o l i n e  s o l d  a t  t h e  

s t a t i o n .  Without t h e  l e a s e ,  t h e  Lessee could no t  have c o n t r o l l e d  

t h e  f low of  g a s o l i n e ,  t i res ,  b a t t e r i e s  and a c c e s s o r i e s  t o  t h e  

s t a t i o n .  I f  t h e  r e l a t i o n s h i p  of  t h e  Lessee  t o  t h e  s t a t i o n  o p e r a t o r  

was: merely a s  a  s u p p l i e r ,  t h e  o p e r a t o r  could go e lsewhere  f o r  

p roduc t s ,  i f  he d i d  n o t  wish t o  d e a l  e x c l u s i v e l y  w i t h  Lessee. 

I n  t h i s  case, t h e  Lessee had t h e  r i g h t  t o  t e rmina t e  t h e  s u b l e a s e ,  

i f  t h e  o p e r a t o r  s o l d  any produc ts  n o t  approved and/or supp l i ed  

by Lessee.  This  p r o f i t a b l e  l e g a l  r i g h t  w a s  t e rmina ted  by t h e  

t a k i n g  of t h i s  p rope r ty .  



The u s e  of  t h e  c a p i t a l i z e d  income approach t o  v a l u a t i o n  

i s  a p p r o p r i a t e  i n  t h i s  i n s t a n c e .  A t  t r i a l ,  t h e  a l t e r n a t i v e  methods 

of v a l u a t i o n  were d i scussed .  Reproduction c o s t  was r e j e c t e d  by 

a l l  a p p r a i s e r s  a s  i n a p p l i c a b l e .  The comparable sales approach 

was ques t ioned  when t h e  S t a t e  could n o t  p r e s e n t  t r u l y  comparable 

r e c e n t  s a l e s .  

A s  s t a t e d  i n  S t a t e  Highway Comm'n v .  Benne t t ,  162 Mont. 

386, 390, 513 P.2d 5: 

"It has  been g e n e r a l l y  held  t h a t  t h e  b e s t  method of  
a r r i v i n g  a t  market  v a l u e  i s  r e c e n t  sales of compar- 
a b l e  p rope r ty .  * * * But where t h e r e  a r e  no compar- 
a b l e  s a l e s ,  evidence based upon revenue and va lu-  
a t i o n  based i n  p a r t  t he reon  i s  competent and admis- 
s i b l e .  " 

When t h e  income c a p i t a l i z a t i o n  method e n t a i l s  less con- 

j e c t u r e  and u n c e r t a i n t y  t han  a l t e r n a t i v e  methods, it i s  t h e  

a p p r o p r i a t e  v a l u a t i o n  method, w i th  a p p r o p r i a t e n e s s  n e c e s s a r i l y  

h ing ing  on t h e  f a c t s  of t h e  c a s e  being t r i e d .  S t a t e  Department 

of  Highways v .  Olsen,  Mont . , 531 P.2d 1330, 32 St.Rep. 

110. I n  t h e  i n s t a n t  c a s e ,  t h e  income c a p i t a l i z a t i o n  approach 

proved p r e f e r a b l e ,  r e s u l t i n g  i n  an award which was r ea sonab le  i n  

l i g h t  of  t h e  r eco rd .  There was no e r r o r  on t h e  p a r t  of  t h e  d i s -  

t r i c t  c o u r t  i n  pe rmi t t i ng  v a l u a t i o n  by t h i s  method. 

W e  f i n d  s e c t i o n  93-9912(5),  R.C.M. 1947, does  n o t  r e q u i r e  

a  b i f u r c a t e d  t r i a l  i n  eminent domain proceedings .  The income 

c a p i t a l i z a t i o n  method of  v a l u a t i o n  i s  p e r m i s s i b l e  i n  a proceeding 

such as t h i s ,  when it p rov ides  f o r  t h e  leas t  c o n j e c t u r e  and un- 

c e r t a i n t y .  I n t e r e s t  on condemnation awards r u n s  from t h e  d a t e  of 

t h e  o r d e r  o f  pos se s s ion  o f  t h e  p r o p e r t y  t o  t h e  S t a t e .  

The o r d e r  and judgment of t h e  d i s t r i c t  c o u r t  i s  a f f i r m e d ,  

w i t h  t h e  except ion  of t h e  p r o v i s i o n  f o r  i n t e r e s t  on t h e  award, which 

s h a l l  be changed a s  d i r e c t e d  i n  t h i s  op in ion .  . 

Chief J u s t i c e  



W e  concur :  

................................ 
J u s t i c e s  


