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M r .  J u s t i c e  C a s t l e s  d e l i v e r e d  t h e  Opinion of t h e  Court .  

The d i s t r i c t  c o u r t  of  t h e  e i g h t h  j u d i c i a l  d i s t r i c t ,  
County 

~ a s c a d e / , h a s  dec l a red  a  p o r t i o n  of  Montana's r e c e n t l y  amended 

o b s c e n i t y  law, s e c t i o n s  94-8-110 and 94-8-110.1, R.C.M. 1947, 

t o  be c o n s t i t u t i o n a l l y  i n f i rm .  I n  t h i s  appea l  from t h a t  

d e c l a r a t o r y  judgment we r e v e r s e  t h e  de t e rmina t ion  of t h e  d i s -  

t r i c t  c o u r t  and uphold t h e  o b s c e n i t y  law enacted by t h e  For ty-  

f o u r t h  L e g i s l a t u r e .  

The c o n s t i t u t i o n a l  i s s u e  he re  a r o s e  from a  somewhat 

complicated procedura l  s e t t i n g .  U.S.Manufacturing and Di s t r i bu -  

t i n g  Corpora t ion ,  h e r e i n a f t e r  r e f e r r e d  t o  a s  a p p e l l a n t ,  sought  

a  temporary r e s t r a i n i n g  o r d e r  a g a i n s t  respondent  C i t y  of Great  

F a l l s .  Appel lan t  sought t o  e n j o i n  t h e  c i t y  from i n t e r f e r e n c e  

w i t h  i t s  bus ines s  o p e r a t i o n  through t h e  enforcement of a  r e c e n t l y  

enacted municipal  o rd inance  on obscen i ty .  The m a t e r i a l  p o r t i o n  

of t h a t  o rd inance ,  No. 1862, r eads :  

"6-1-9: OBSCENE MATERIAL PROHIBITED: S a l e  and 
D i s t r i b u t i o n  of Obscene M a t e r i a l  --- It  i s  
unlawful t o  any person t o  knowingly send o r  
cause  t o  be s e n t ,  b r i n g  o r  cause  t o  be brought 
i n t o  t h e  C i t y  of Great  F a l l s  f o r  s a l e  o r  d i s -  
t r i b u t i o n  o r  p repa re ,  p u b l i s h ,  p r i n t ,  e x h i b i t ,  
d i s t r i b u t e  o r  o f f e r  t o  d i s t r i b u t e ,  o r  have i n  
h i s  possess ion  w i t h  i n t e n t  t o  d i s t r i b u t e  o r  t o  
e x h i b i t  o r  o f f e r  t o  d i s t r i b u t e  any obscene 
m a t e r i a l . "  

Respondent 's  answer denied t h e  p r o p r i e t y  of  i n j u n c t i v e  

r e l i e f  and moved t h e  d i s t r i c t  c o u r t  f o r  a  d e c l a r a t o r y  judgment 

t o  r e s o l v e  t h e  admi t ted  c o n f l i c t  between t h e  municipal  o rd inance  

and t h e  s ta te  s t a t u t e  r e g u l a t i n g  obscen i ty .  That  s t a t u t e  p rov ides  

i n  p e r t i n e n t  p a r t :  

"94-8-110 Obscenity (1) A person commits t h e  
o f f e n s e  of obscen i ty  when, w i t h  knowledge of t h e  
obscene n a t u r e  t h e r e o f ,  he purposely  o r  knowingly: 

" ( a )  S e l l s ,  d e l i v e r s  o r  p rov ides ,  o r  o f f e r s  o r  
a g r e e s  t o  s e l l ,  d e l i v e r  o r  p rov ide  any obscene 
w r i t i n g ,  p i c t u r e ,  r eco rd ,  o r  o t h e r  r e p r e s e n t a t i o n  
o r  embodiment of t h e  obscene t o  anyone under t h e  
age of e igh teen  (18) ; o r  



" ( b )  P r e s e n t s  o r  d i r e c t s  an  obscene p l ay ,  dance 
o r  o t h e r  performance o r  p a r t i c i p a t e s  i n  t h a t  
p o r t i o n  the reo f  which makes it obscene t o  anyone 
under t h e  age  of e igh teen  ( 1 8 ) ;  o r  

" ( c )  Pub l i shes ,  e x h i b i t s ,  o r  o the rwi se  makes 
a v a i l a b l e  anything obscene t o  anyone under t h e  
age of e igh teen  ( 1 8 ) ,  o r  

" ( d )  Performs an obscene ac t  o r  o the rwi se  p r e s e n t s  
an obscene e x h i b i t i o n  of  h i s  body t o  anyone under 
t h e  age of  e igh teen  (18) ; o r  

" ( e )  Creates, buys, p rocures  o r  pos ses se s  obscene 
m a t t e r  o r  m a t e r i a l  w i th  t h e  purpose t o  d i s semina te  
it t o  anyone under t h e  age of e igh teen  ( 1 8 ) ;  o r  

" ( f )  Adve r t i s e s  o r  o the rwi se  promotes t h e  s a l e  of  
obscene m a t e r i a l  o r  m a t e r i a l s  r ep re sen ted  o r  he ld  
o u t  by him t o  be obscene. 

" (5 )  No c i t y  o r  municipal  o rd inance  may be adopted 
which i s  more r e s t r i c t i v e  a s  t o  o b s c e n i t y  t han  t h e  
p r o v i s i o n s  of t h i s  s e c t i o n  and s e c t i o n  94-8-110.1." 

~ h u s  whi le  t h e  municipal  o rd inance  and t h e  s t a t e  s t a t u t e  d e f i n e  

obscene m a t e r i a l  i n  s u b s t a n t i a l l y  t h e  same terms,  t h e  c i t y  o r d i -  

nance p r o h i b i t s  s a l e  o r  d i s t r i b u t i o n  of  such m a t e r i a l  t o  t h o s e  
I 

over  e igh teen  (18) y e a r s  a s  we l l .  W e  are n o t  he re  concerned 

wi th  t h e  wisdom of e i t h e r  p r o h i b i t i o n .  

Appel lan t  jo ined r e sponden t ' s  r e q u e s t  f o r  a  d e c l a r a t o r y  

judgment. Hearing was had. Subsequently t h e  d i s t r i c t  c o u r t  

e n t e r e d  a d e c l a r a t o r y  judgment which s t a t e d  i n  p a r t :  

"IT IS  THEREFORE ORDERED t h a t  Sena te  B i l l  No. 
250 [ s e c t i o n s  94-8-110 and 94-8-110.11 enac ted  
by t h e  44th  L e g i s l a t u r e  of  t h e  S t a t e  of Montana 
and made e f f e c t i v e  on A p r i l  1 4 ,  1975, i s  un- 
c o n s t i t u t i o n a l  i n  p a r t  by e f f e c t i n g  t o  restr ic t  
C i t i e s  and m u n i c i p a l i t i e s  from enac t ing  
ord inances  more r e s t r i c t i v e  t han  s a i d  S t a t e  
law and t h a t  Ordinance No. 1862, passed by t h e  
Commission of t h e  C i t y  of  Grea t  F a l l s  on May 6th, 
1975, i s  v a l i d .  " 

Appel lan t  r a i s e s  t h e s e  i s s u e s  f o r  review of t h a t  judg- 

ment by t h i s  Court:  

1. Whether proper  c e r t i f i c a t i o n  t o  t h i s  Court  and n o t i c e  

t o  t h e  At torney General  pursuant  t o  Rule 38, Montana Rules of  



Appel la te  C i v i l  Procedure,  was given? 

2. Whether s e c t i o n s  94-8-110 and 94-8-110.1, R.C.M. 

1947, a s  amended, a r e  u n c o n s t i t u t i o n a l  i n  view of r u l i n g s  of 

t h e  United S t a t e s  Supreme Court  on obscen i ty?  

3. Whether a  municipal  c o r p o r a t i o n  has  t h e  power t o  

e n a c t  a  v a l i d  and b ind ing  ord inance  r e l a t i n g  t o  o b s c e n i t y  i n  

excess  of l i m i t s  imposed on such o rd inances  by t h e  s t a t e  l e g i s -  

l a t u r e ?  

A p p e l l a n t ' s  argument concerning compliance w i t h  Rule 38, 

M.R.App.Civ.P., i s  of  l i t t l e  m e r i t .  I n  Grant  v .  Gran t ,  

Mont . , 531 P.2d 1007, 32 St.Rep. 191, 193; Clontz  v .  Clon tz ,  

Mont . , 531 P.2d 169,  32 St.Rep. 169,  172; and G i l b e r t  v .  

G i l b e r t ,  Mont . , 533 P.2d 1079, 32 St.Rep. 163,  165; t h i s  

Court  dec l ined  t o  r u l e  on c o n s t i t u t i o n a l  i s s u e s  r a i s e d  on appea l  

because c e r t i f i c a t i o n  t o  t h i s  Court  and n o t i f i c a t i o n  t o  t h e  

At torney General  had n o t  been g iven  pu r suan t  t o  Rule 38. Requir- 

i ng  such n o t i c e  t o  t h e  s t a t e ' s  ch i e f  l e g a l  o f f i c e r  i s  t o  enab le  

him t o  appear i n  defense  of  t h e  cha l lenged  l e g i s l a t i v e  a c t s .  I n  

t h i s  m a t t e r  c e r t i f i c a t i o n  t o  t h i s  Court  and n o t i c e  t o  t h e  At torney 

General  w e r e  accomplished on November 1 9 ,  1975. Such n o t i c e  

provided ample oppor tun i ty  f o r  t h e  At torney General  t o  p repa re  

f o r  t h e  hear ing  he ld  February 4 ,  1976. The s p i r i t  of t h e  r u l e  

appears  s a t i s f i e d  when such oppor tun i ty  t o  p repa re  f o r  t h e  con- 

s t i t u t i o n a l  cha l l enge  i s  g iven .  Accordingly,  w e  r e j e c t  t h e  em- 

p h a s i s  which a p p e l l a n t  seeks  t o  p l a c e  on t h e  immediacy of  t h e  

n o t i c e  r equ i r ed  by Rule 38. 

W e  nex t  cons ide r  whether t h e  s t a t u t e s  i n  q u e s t i o n ,  sec- 

t i o n s  94-8-110 and 94-8-110.1, R.C.M. 1947, a r e  c o n s t i t u t i o n a l l y  

i n v a l i d  when viewed i n  t h e  l i g h t  of r e c e n t  United S t a t e s  Supreme 

Court  obscen i ty  d e c i s i o n s .  I n  t h i s  r e g a r d ,  t h e  d i s t r i c t  c o u r t  

made t h e s e  conc lus ions  of l a w :  



"I. That t h e  most r e c e n t  United S t a t e s  Supreme 
Court  d e c i s i o n s  rendered i n  t h e  a r e a  of  obscen i ty  
prov ides  f o r  ' b a s i c  g u i d e l i n e s '  t o  be a p p l i e d  i n  
t h e  de t e rmina t ion  of 'obscene m a t e r i a l ' ,  to-wit :  
( a )  whether t h e  average person apply ing  contempo- 
r a r y  community s t anda rds  would f i n d  t h e  work, 
taken a s  a whole, appea l s  t o  t h e  p r u r i e n t  i n t e r e s t  
* * *. M i l l e r  v. C a l i f o r n i a ,  413 U.S. 15 ,  31, 
37 L Ed 2d 419, 93 S.Ct. 2607. 

"11. That t h e  'community s t a n d a r d s '  e s t a b l i s h e d  
by t h e  Supreme Court  a r e  l o c a l  s t anda rds  as opposed 
t o  s t a t e w i d e  s t anda rds .  

"111. That t h e  s a i d  S t a t e  law a t t e m p t s  t o  e s t a b l i s h  
s t a t ewide  s t anda rds  by i t s  l i m i t a t i o n  on t h e  munici- 
p a l i t i e s  of t h e  S t a t e  of Montana from pass ing  more 
r e s t r i c t i v e  ord inances  t han  t h e  s a i d  S t a t e  l a w  - and 
i s  u n c o n s t i t u t i o n a l  t o  t h a t  e x t e n t .  

" I V .  That  Ordinance No. 1862 of t h e  C i t y  of Great  
Fa l l s  a l l ows  t h e  l o c a l  community t o  e s t a b l i s h  i t s  
s tandard  of obscen i ty  f o r  persons  of a l l  ages  and 
is  t h e r e f o r e  v a l i d .  " (Emphasis added. ) 

- 

With r e s p e c t  t o  t h e  d i s t r i c t  c o u r t ' s  conc lus ion  of l a w  

I1 which i s  b a s i c  t o  t h e  c o n s t i t u t i o n a l  i s s u e  i n  t h i s  matter,  

w e  can f i n d  no b a s i s  i n  t h e  law on o b s c e n i t y  a s  a r t i c u l a t e d  by 

t h e  Supreme Court  f o r  such a  l i m i t i n g  d e f i n i t i o n  of  "community 

s t anda rds"  a s  t h a t  a r r i v e d  a t  by t h e  d i s t r i c t  c o u r t .  F u r t h e r ,  

t h e  d i s t r i c t  c o u r t  has  n o t  r e l a t e d  t h i s  l i m i t i n g  d e f i n i t i o n  of 

"community s t anda rds"  t o  t h e  C o n s t i t u t i o n  which it c l a ims  i s  

v i o l a t e d  by t h e  s t a t e  s t a t u t e s .  

S ta tewide  s t anda rds  f o r  obscen i ty  are c o n s t i t u t i o n a l l y  

pe rmis s ib l e .  M i l l e r  v .  C a l i f o r n i a ,  413 U.S. 15 ,  93 S.Ct. 2607, 

37 L Ed 2d 419. The United S t a t e s  Supreme Court  i n  Kaplan v .  

C a l i f o r n i a ,  413 U.S. 115,  121,  93 S.Ct. 2680, 37 L Ed 2d 492, 498, 

s t a t e d :  

" * * * t h e  Court  today ho lds  t h a t  t h e  '"con- 
temporary community s t anda rds  of  t h e  s t a t e  of  
C a l i f o r n i a " ' ,  as  opposed t o  ' n a t i o n a l  s t a n d a r d s , '  
a r e  c o n s t i t u t i o n a l l y  adequate  t o  e s t a b l i s h  whether 
a work i s  obscene. * * * "  (Emphasis added.)  

I n  United S t a t e s  v .  12 200-Ft. R e e l s ,  413 U.S. 123,  129,  

93 S.Ct. 2665, 37 L Ed 2d 500, 507, t h e  Supreme Court  s a i d :  

"As t h i s  c a s e  came t o  u s  on t h e  D i s t r i c t  C o u r t ' s  



summary d i s m i s s a l  of  t h e  f o r f e i t u r e  a c t i o n ,  no 
de te rmina t ion  of t h e  obscen i ty  of t h e  m a t e r i a l s  
involved has  been made. W e  have today a r r i v e d  
a t  s t anda rds  f o r  t e s t i n g  t h e  c o n s t i t u t i o n a l i t y  
of s t a t e  l e g i s l a t i o n  r e g u l a t i n g  obscen i ty .  See 
M i l l e r  v .  C a l i f o r n i a ,  413 U.S. a t  23, 25, 37 L Ed 2d 
a t  431. * * * "  (Emphasis added.)  

Support  f o r  t h e  broad d e f i n i t i o n  of  "community s t a n d a r d s "  

i s  a l s o  found i n  an appea l  of a  r e c e n t  f e d e r a l  c r i m i n a l  prose-  

c u t i o n  f o r  obscen i ty .  I n  United S t a t e s  v .  Danley, 523 F.2d 369, 

370, D i s t r i c t  Judge R u s s e l l  E .  Smith, s t a t e d :  

" I n  judging t h e  community s t anda rd ,  t h e  c o u r t ,  
d e a l i n g  a s  it was wi th  laws r e g u l a t i n g  t h e  m a i l s  
and i n t e r s t a t e  commerce, p rope r ly  cons idered  t h e  
community as  embracing more than  t h e  S t a t e  of 
Oreqon. While under M i l l e r  v .  C a l i f o r n i a ,  supra ,  
t a k e r i n  con junc t ion  wi th  United S t a t e s  v .  12 
200-Ft. Ree ls  of  Super 8 MM. Film, 413 U.S. 123, 
93 S.Ct. 2665, 37 L Ed 2d 500 (1973) ,  it i s  
pe rmis s ib l e  i n  f e d e r a l  p rosecu t ion  t o  d e f i n e  t h e  
state as a community, it i s  c l e a r  from Hamling 
v. United S t a t e s ,  418 U.S. 87, 94 S.Ct. 2887. 
4 1  L Ed 2d 590 (1974) ,  t h a t  c b n s i d e r a t i o n  ma; be 
g iven  t o  s t anda rds  wi thout  t h e  s tate.  United 
S t a t e s  v .  Harding, 507 F.2d 294 (10 th  C i r .  1 9 7 4 ) ,  
c e r t .  den ied ,  U.S. , 95 S.Ct. 1437, 43 
L Ed 2d 679 (1975);  United S t a t e s  v .  M i l l e r ,  505 
F.2d 1247 ( 9 t h  C i r .  1974) ." (Emphasis added.) 

The d i s t r i c t  c o u r t ' s  conc lus ion  No. I1 f i n d s  no suppor t  

i n  t h e  c o n s t i t u t i o n a l  l a w  on obscen i ty .  A judgment based on an 

erroneous conc lus ion  of  t h e  l a w  cannot  s t a n d .  

W e  nex t  cons ide r  t h e  t h i r d  i s s u e  r a i s e d  by t h i s  appeal--  

whether t h e  municipal  c o r p o r a t i o n  has  t h e  power t o  r e g u l a t e  

obscen i ty  no twi ths tanding  a  l e g i s l a t i v e  enactment which e x p r e s s l y  

preempts t h e  f i e l d .  S ince  t h e r e  a r e  no f i n d i n g s  of f a c t  nor con- 

c l u s i o n s  of law sugges t ing  t h a t  a  municipal  c o r p o r a t i o n  has  such 

an  i n h e r e n t  power, t h a t  power cannot  form a  founda t ion  f o r  t h i s  

judgment, o r  s i m i l a r l y  an  appea l  from it. Granted though t h i s  
we 

judgment may sugges t  such i n h e r e n t  powers,/view t h e  judgment 

based on t h e  d i s t r i c t  court 's conc lus ions  of law. See: Crncevich 

v. Georgetown Recrea t ion  Corpora t ion ,  Mont . , 541 P.2d 

56, 32 St-Rep.  963, 969. I n  a d d i t i o n ,  t h e  1972 Montana Cons t i tu -  

t i o n  c o n t a i n s  a new p rov i s ion  on l o c a l  government i n  A r t i c l e  X I ,  



Sec t ion  6 ,  which s t a t e s  i n  p a r t :  

"Self-government powers. A l o c a l  government 
u n i t  adopt inq  a  self-qovernment c h a r t e r  may 
exe rc i se -  any-power n o t  p r o h i b i t e d  by t h i s  
c o n s t i t u t i o n ,  law, o r  c h a r t e r .  * * * "  
(Emphasis added. ) 

The c i t y  o rd inance  he re  which i s  admi t t ed ly  i n  c o n f l i c t  w i t h  

t h e  p r o h i b i t i o n  of s e c t i o n  94-8-110(5), R.C.M. 1947, cannot  

s tand  i n  t h e  f a c e  of such a  c o n s t i t u t i o n a l  p rov i s ion .  

The judgment of  t h e  d i s t r i c t  c o u r t  i s  r eve r sed .  

/ /Ch ie f  J u s t i c e  


