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M r .  J u s t i c e  Frank I. Haswell d e l i v e r e d  t h e  Opinion o f  t h e  Court .  

The S t a t e  of  Montana f i l e d  a  c i v i l  a c t i o n  a g a i n s t  t h e  

C i t y  of  L iv ings ton  i n  t h e  d i s t r i c t  c o u r t ,  Park County, seek ing  

recovery of a  monetary p e n a l t y  and a  compliance o r d e r  from t h e  

c o u r t  f o r  a l l e g e d  v i o l a t i o n s  of  Montana's Water P o l l u t i o n  A c t ,  

T i t l e  69, Chapter  48, R.C.M. 1947. The C i t y  moved t o  d i s m i s s  

t h e  complaint  f o r  f a i l u r e  t o  s t a t e  a  c l a i m .  The d i s t r i c t  c o u r t  

g ran ted  summary judgment i n  f avo r  of t h e  C i t y .  The S t a t e  appea ls .  

According t o  t h e  complaint ,  t h e  S t a t e  Department of  

Hea l th  and Environmental Sc iences  (Department) i s sued  t h e  C i t y  

a permi t  on November 21, 1973, which au tho r i zed  a  l i m i t e d  d i s -  

charge of l i q u i d  wastes from t h e  C i t y ' s  sewage t r ea tmen t  p l a n t  

i n t o  t h e  Yellowstone River .  "Spec ia l  c o n d i t i o n s "  of  t h e  permi t  

r equ i r ed  t h e  C i t y  t o  immediately n o t i f y  t h e  Department and t h e  

f e d e r a l  Environmental P r o t e c t i o n  Agency (EPA) of  any a c c i d e n t a l  

o r  unplanned d i s c h a r g e  o r  d i v e r s i o n  of  wastes which would tend  

t o  v i o l a t e  t h e  c o n d i t i o n s  of t h e  permi t .  

The complaint  f u r t h e r  a l l e g e s  t h a t  on o r  about  September 

6 ,  1974, r e p r e s e n t a t i v e s  of t h e  Department and t h e  EPA observed 

a  bypass of  raw sewage from t h e  C i t y ' s  sewage t r ea tmen t  p l a n t  i n t o  

t h e  Yellowstone River .  The C i t y  d i d  n o t  n o t i f y  t h e  Department o r  

t h e  EPA as r equ i r ed  by i t s  permi t .  

The complaint  s t a t e s  t h e  Department i s sued  a  compliance 

o r d e r  which it served on t h e  c i t y  c l e r k  of  L iv ings ton .  The com- 

p l i a n c e  o r d e r  was i s sued  pursuant  t o  s e c t i o n  69-4820.1(2),  R.C.M. 

1 9 4 7 ,  and ordered  t h e  C i t y  t o  submit t o  t h e  Department w i t h i n  

f i f t e e n  days  an e i g h t - p o i n t  r e p o r t  r e l a t i n g  t o  t h e  cause  of  t h e  

bypass and t h e  c o r r e c t i v e  and p reven t ive  measures t aken  by t h e  

C i t y .  The C i t y  f a i l e d  t o  respond t o  t h e  compliance o r d e r .  

The complaint  a s s e r t e d  two v i o l a t i o n s  of  Montana's Water 

P o l l u t i o n  A c t  by t h e  C i ty :  (1) f a i l u r e  t o  immediately n o t i f y  



t h e  Department and t h e  EPA of  t h e  sewage bypass i n  v i o l a t i o n  

of  s e c t i o n  69-4806(3),  R.C.M. 1947, and ( 2 )  f a i l u r e  t o  r e p l y  t o  

t h e  Department 's  compliance o r d e r  i n  v i o l a t i o n  of  s e c t i o n  69- 

4820 .1(2) ,  R.C.M. 1947. The complaint  s eeks  a c i v i l  p e n a l t y  of 

$3,000 and a c o u r t  o r d e r  d i r e c t i n g  t h e  C i t y  t o  main ta in  f u l l  

compliance wi th  a l l  terms and c o n d i t i o n s  of i t s  permi t .  

The C i t y  f i l e d  a motion t o  d i s m i s s  t h e  complaint  f o r  

f a i l u r e  t o  s t a t e  a c l a im  on which r e l i e f  can be g ran ted .  The 

motion was submit ted f o r  d e c i s i o n  on b r i e f s .  The d i s t r i c t  c o u r t  

en t e red  an  o r d e r  s t a t i n g  i n  p e r t i n e n t  p a r t :  

" * * * it appear ing t o  t h e  Court  t h a t  t h e  
Complaint f a i l s  t o  s t a t e  a c la im upon which r e l i e f  
can be  g ran ted  and t h a t  t h e r e  i s  no genuine i s s u e  
as t o  any m a t e r i a l  f a c t ;  

"IT I S  HEREBY ORDERED t h a t  Judgment be en t e red  i n  
favor  of  Defendant, C i t y  of L iv ings ton  * * *." 

The S t a t e  appea l s .  

The u l t i m a t e  i s s u e  on appea l  i s  whether summary judgment 

was p rope r ly  gran ted .  This  t u r n s  on two under ly ing  ques t ions :  

(1) Does t h e  complaint  s t a t e  a c la im on which r e l i e f  can be 

g ran ted?  ( 2 )  Can summary judgment be g ran ted  on a motion t o  d i s -  

m i s s  t h e  complaint  f o r  f a i l u r e  t o  s t a t e  a c la im? 

I n  i t s  f i r s t  c la im f o r  r e l i e f ,  t h e  S t a t e  a l l e g e s  t h a t  

a g e n t s  of  t h e  Department and t h e  EPA observed t h e  bypass of r a w  

sewage from t h e  C i t y ' s  sewage t r ea tmen t  p l a n t  i n t o  t h e  Yellowstone 

River and t h a t  t h e  C i t y  d i d  n o t  "immediately n o t i f y "  t h e  Depart- 

ment and t h e  EPA of  such bypass a s  r e q u i r e d  by i t s  permi t .  Assum- 

i n g  t h a t  t h e s e  a l l e g a t i o n s  a r e  t r u e ,  i s  t h e  S t a t e  e n t i t l e d  t o  

r e l i e f ?  We t h i n k  n o t ,  and s o  hold.  The Department had a c t u a l  

n o t i c e  of  t h e  bypass. Telephone o r  w r i t t e n  n o t i c e  by t h e  C i t y  

under t h e s e  c i rcumstances  would have been a u s e l e s s  g e s t u r e .  

Sec t ion  49-124, R.C.M. 1947, s t a t e s :  

"The law n e i t h e r  does  nor r e q u i r e s  i d l e  a c t s . "  

No c la im f o r  r e l i e f  on t h i s  b a s i s  i s  s t a t e d .  



I n  i t s  second c l a im  f o r  r e l i e f ,  t h e  S t a t e  a l l e g e s  i s s u -  

ance of an a p p r o p r i a t e  compliance o r d e r  i n  accordance w i t h  

s e c t i o n  69-4820.1(2),  R.C.M. 1947; pe r sona l  s e r v i c e  t he reo f  on 

t h e  c i t y  c l e r k  of L iv ings ton  pursuant  t o  s e c t i o n  69-4820(1),  

R.C.M. 1947; and f a i l u r e  of t h e  C i t y  t o  r e p l y  t h e r e t o  w i th in  

f i f t e e n  days  a s  r equ i r ed  by t h e  compliance o r d e r .  

The C i t y  contends  t h e  s e r v i c e  of  t h e  compliance o r d e r  

was d e f e c t i v e  i n  t h a t  pe r sona l  s e r v i c e  on t h e  C i t y  could on ly  

be accomplished by pe r sona l  s e r v i c e  on t h e  Mayor under p r i n c i p l e s  

of common l a w  and Rule 4 ,  M.R.Civ.P. 

I n  our  view, t h e  c o n t r o l l i n g  s t a t u t e  does  n o t  r e q u i r e  

s e r v i c e  on t h e  mayor. S e r v i c e  may be made on any agen t  of  t h e  

C i t y ,  e i t h e r  p e r s o n a l l y  o r  by ma i l  a s  s t a t e d  i n  s e c t i o n  69-4820(1),  

R.C.M. 1947: 

"When t h e  department has  r ea son  t o  b e l i e v e  t h a t  
a  v i o l a t i o n  of t h i s  c h a p t e r  o r  a  r u l e  made under 
it has  occur red ,  it may have w r i t t e n  n o t i c e  served 
p e r s o n a l l y  o r  by ma i l  on t h e  a l l e g e d  v i o l a t o r  o r  
h i s  aqent .  The n o t i c e  s h a l l  s t a t e  t h e  p rov i s ion  
a l l e g e d  t o  be v i o l a t e d ,  t h e  f a c t s  a l l e g e d  t o  con- 
s t i t u t e  t h e  v i o l a t i o n ,  t h e  n a t u r e  of  c o r r e c t i v e  
a c t i o n  which t h e  department r e q u i r e s ,  and t h e  t i m e  
w i t h i n  which t h e  a c t i o n  i s  t o  be taken .  For t h e  
purposes of  t h i s  c h a p t e r ,  s e r v i c e  by mai l  i s  com- 
p l e t e  on t h e  d a t e  of  ma i l i ng . "  (Emphasis s u p p l i e d . )  

The exp res s  p r o v i s i o n s  of  t h i s  s p e c i a l  s t a t u t e  r e l a t i n g  t o  s e r v i c e  

under t h e  Montana Water P o l l u t i o n  A c t  c o n t r o l  over  g e n e r a l  s t a t u t e s  

r e l a t i n g  t o  s e r v i c e  of p roces s  i n  a  c i v i l  a c t i o n  upon a  municipal-  

i t y  under Rule 4 ,  M.R.Civ.P., t o  t h e  e x t e n t  of  any incons i s t ency .  

Teamsters e t  a l .  v.  Montana Liquor Cont ro l  Board, 155 Mont. 300, 

421 P.2d 541; I n  r e  S tevenson ' s  E s t a t e ,  87 Mont. 486, 289 P. 566. 

The same can be s a i d  of  s t a t u t o r y  enactments v i s - a -v i s  i n c o n s i s t e n t  

common law p r i n c i p l e s .  

W e  t h e r e f o r e  hold t h a t  s e r v i c e  of t h e  compliance o r d e r  

on t h e  C i t y  was l e g a l l y  made, and a  c l a im  f o r  r e l i e f  a g a i n s t  t h e  

C i t y  f o r  v i o l a t i o n  the reo f  was s t a t e d  i n  t h e  complaint .  



The second i s s u e  concerns  whether e n t r y  of summary 

judgment i n  f avo r  of  t h e  C i t y  was c o r r e c t .  Here summary 

judgment was based on t h e  complaint  a lone .  Nothing o u t s i d e  

t h e  ba re  a l l e g a t i o n s  of t h e  complaint  was be fo re  t h e  d i s t r i c t  

c o u r t .  The d i s t r i c t  c o u r t  t r e a t e d  t h e  C i t y ' s  motion t o  d i s m i s s  

under Rule 1 2 ( b ) ( 6 ) ,  M.R.Civ.P., a s  a  motion f o r  summary judg- 

ment under Rule 5 6 ( c ) ,  M.R.Civ.P., wi thout  n o t i c e  t he reo f  t o  

t h e  S t a t e .  This  was e r r o r .  

The t r ea tmen t  of a  motion t o  d i s m i s s  as a  motion f o r  

summary judgment i s  governed by Rule 1 2 ( b ) ,  M.R.Civ.P., which 

provides  i n  p e r t i n e n t  p a r t :  

" * * * I f ,  on a  motion a s s e r t i n g  t h e  defense  
numbered (6 )  t o  d i s m i s s  f o r  f a i l u r e  of t h e  
p lead ing  t o  s t a t e  a  c la im upon which r e l i e f  can 
be g ran ted ,  m a t t e r s  o u t s i d e  t h e  p l ead ings  a r e  
p resen ted  t o  and n o t  excluded by t h e  c o u r t ,  t h e  
motion s h a l l  be t r e a t e d  a s  one f o r  summary judg- 
ment and d i sposed  of a s  provided i n  Rule 56, 
and a l l  p a r t i e s  s h a l l  be q iven  r ea sonab le  oppor- 
t u n i t y  t o  p r e s e n t  a l l  m a t e r i a l  made p e r t i n e n t  t o  
such motion by Rule 56. " (Emphasis supp l i ed .  ) 

Here, t h e  d i s t r i c t  c o u r t  t r e a t e d  t h e  C i t y ' s  motion t o  

d i smis s  f o r  f a i l u r e  t o  s t a t e  a  c l a im  as a motion f o r  summary 

judgment wi thout  n o t i c e  and wi thout  a f f o r d i n g  t h e  S t a t e  a reason-  

a b l e  oppor tun i ty  t o  oppose it. The S t a t e  was n o t  "given reason-  

a b l e  oppor tun i ty  t o  p r e s e n t  a l l  material p e r t i n e n t  t o  such motion 

by Rule 56" a s  r equ i r ed  by Rule 1 2  (b )  , M.R.Civ.P. The r a t i o n a l e  

suppor t ing  t h i s  requirement  has  been s t a t e d  i n  t h i s  language:  

" A s  soon a s  a motion t o  d i s m i s s  under Rule 12 (b )  ( 6 )  
i s  conver ted i n t o  a  motion f o r  summary judgment, 
t h e  requirements  of  Rule 56 become ope rab le .  I t  i s  
important  t h a t  t h e  c o u r t  g i v e  t h e  p a r t i e s  n o t i c e  of 
t h e  changed s t a t u s  of  t h e  motion and a ' r ea sonab le  
oppor tun i ty  t o  p r e s e n t  a l l  m a t e r i a l  made p e r t i n e n t  
t o  such motion by Rule 56. '  I n  t h i s  way no one w i l l  
be taken by s u r p r i s e  by t h e  convers ion .  Once t h e  
proceeding becomes one f o r  summary judgment, t h e  
moving p a r t y ' s  burden changes and he i s  ob l iged  t o  
demonstra te  t h a t  t h e r e  e x i s t s  no genuine i s s u e  a s  
t o  any m a t e r i a l  f a c t  and t h a t  he i s  e n t i t l e d  t o  a 
judgment a s  a  m a t t e r  of  law." 5 Wright & Miller, 
Federa l  P r a c t i c e  & Procedure:  C i v i l  § 1366, p. 683. 

This  i d e n t i c a l  r a t i o n a l e  i s  expressed i n  t h e  adv i so ry  committee 



n o t e s  t o  t h e  1 9 4 8  amendment t o  F e d e r a l  Rule o f  C i v i l  P rocedure  

12 ( b )  , from which Montana ' s r u l e  i s  modeled. 

Thus it was e r r o r  f o r  t h e  d i s t r i c t  c o u r t  t o  g r a n t  summary 

judgment t o  t h e  C i t y  w i thou t  a f f o r d i n g  t h e  S t a t e  n o t i c e  and a  

r e a s o n a b l e  o p p o r t u n i t y  t o  be heard .  

W e  v a c a t e  t h e  summary judgment h e r e i n  and remand t h i s  

c a s e  t o  t h e  d i s t r i c t  c o u r t  f o r  f u r t h e r  p roceed ings .  

J u s t i c e  

' J u s t i c e s  


