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M r .  J u s t i c e  Frank I. Haswell d e l i v e r e d  t h e  Opinion of t h e  Court .  

This  i s  an  appea l  by p l a i n t i f f s  from t h e  a c t i o n  taken  

by t h e  d i s t r i c t ,  Park County, pursuant  t o  o u r  e a r l i e r  op in ion  

and remand i n  Lovely and Laubach v .  Burroughs Corpora t ion ,  165 

Mont. 209, 527 P.2d 557, 31 St.Rep. 824. 

Following remand t h e  d i s t r i c t  c o u r t  he ld  a f u r t h e r  hear-  

i ng  and r ece ived  a d d i t i o n a l  evidence concerning one i t e m  of 

damages, v i z .  p l a i n t i f f s '  l o s s  on t h e  sale of  t h e i r  L iv ings ton  

account ing p r a c t i c e .  T h e r e a f t e r  t h e  d i s t r i c t  c o u r t  e n t e r e d  t h e  

fol lowing:  

"ADDITIONAL FINDINGS OF FACT AND JUDGMENT 

"This  cause  was remanded by t h e  Montana Supreme 
Court  on October 21, 1974, wi th  d i r e c t i o n s  t o  
r econs ide r  Finding of  F a c t  No. 13  and t h e  i t e m  of 
'Loss of s a l e  of L iv ings ton  b u s i n e s s '  con ta ined  i n  
paragraph 4 of  t h e  Conclusions of  Law, and a l s o  t o  
cons ide r  t h e  Motion t o  Re-tax Cos ts .  

"On A p r i l  4 ,  1975, t h e  Court  heard f u r t h e r  tes t imony 
on t h e  i t e m  of damages. Evidence upon t h e  p a r t  of  
t h e  p l a i n t i f f  r eaches  a h igh  of  $48,966.00, and 
evidence on t h e  p a r t  o f  t h e  defendant  r eaches  a low 
of $17,398.00. No convincing r ea sons  appear t o  t h e  
Court  t h a t  t h e  p a r t i c u l a r  sale w a s  a forced  sale 
and fur thermore t h e  Court  i s  n o t  o v e r l y  convinced 
wi th  t h e  tes t imony of  e i t h e r  s i d e  cons ide r ing  t h i s  
i t e m  of  damages, t h e r e f o r e ,  

"IT IS  ORDERED t h e  o r i g i n a l  Amended F ind ings  of  
F a c t  and Conclusions of  Law should s t and  a s  o r i g i n a l l y  
f i l e d .  

"IT IS  FURTHER ORDERED t h a t  t h e  i t e m  i n  p l a i n t i f f s '  
Memorandum of Cos ts  t o t a l i n q  $603.28 be reduced and 
al lowed i n  t h e  amount of  $117.18. 

"Each p a r t y  t o  bear  t h e i r  own c o s t s  on t h i s  appea l .  

"Dated t h i s  4 t h  day of Aug.ust, 1975." 

P l a i n t i f f s  now appea l  from t h i s  de t e rmina t ion  and from 

t h e  d i s t r i c t  c o u r t ' s  r e f u s a l  t o  amend it i n  conformity  w i th  

p l a i n t i f f s '  r eques t .  

P l a i n t i f f s  l i s t  t h e  fo l lowing  i s s u e s  f o r  review i n  t h e i r  

appea l  which w e  w i l l  summarize a s  fo l lows :  



(1) Did t h e  d i s t r i c t  c o u r t  e r r  i n  r e c e i v i n g  a d d i t i o n a l  

evidence fo l lowing  remand? 

( 2 )  Did t h e  d i s t r i c t  c o u r t  err i n  f i x i n g  t h e  amount 

of damages f o r  t h e  l o s s  on t h e  s a l e  of t h e  Liv ings ton  account ing 

bus ines s  of p l a i n t i f f s ?  

( 3 )  Did t h e  d i s t r i c t  c o u r t  err i n  t a x i n g  t h e  c o s t s  of  

t h e  t r a n s c r i p t  of t h e  hear ing  fo l lowing  remand a g a i n s t  p l a i n t i f f s ?  

We hold t h e  d i s t r i c t  c o u r t  d i d  n o t  commit e r r o r  i n  hold- 

i ng  a  f u r t h e r  hear ing  and r e c e i v i n g  a d d i t i o n a l  evidence over  t h e  

o b j e c t i o n s  of p l a i n t i f f s  concerning t h e  l o s s  on t h e  sale of 

p l a i n t i f f s '  L iv ings ton  account ing p r a c t i c e .  This  m a t t e r  w a s  l e f t  

t o  t h e  d i s c r e t i o n  of t h e  t r i a l  c o u r t  i n  ou r  op in ion  o r d e r i n g  

remand. W e  simply remanded " * * * f o r  a  r ede t e rmina t ion  of t h e  

amount of damages a r i s i n g  from t h e  l o s s  on t h e  s a l e  of t h e  Living- 

s t o n  bus ines s "  wi thout  d i r e c t i o n  o r  r e s t r i c t i o n  on t h e  method t o  

be u t i l i z e d  by t h e  d i s t r i c t  c o u r t .  Where a c a s e  i s  remanded under 

such c i rcumstances ,  it i s  f o r  t h e  t r i a l  c o u r t  t o  de te rmine  i n  i t s  

d i s c r e t i o n  whether t h e  r eco rd  be fo re  it i s  s u f f i c i e n t  f o r  t h i s  

purpose o r  whether a d d i t i o n a l  evidence should be taken t o  supple-  

ment t h e  r eco rd .  S Creek Ranch, Inc . ,  a c o r p o r a t i o n  v .  Monier 

& Company, Wyo . , 518 P.2d 930; Sokel  v .  N icko l i ,  356 Mich. 

460, 97 N.W.2d 1; F u l l e r t o n  Lumber Co. v.  Torborg, 274 W i s c .  478, 

80 N.W.2d 461. 

W e  f u r t h e r  hold t h a t  t h e  d i s t r i c t  c o u r t  e r r e d  a  second 

t i m e  i n  f i x i n g  t h e  amount of p l a i n t i f f s '  damages f o r  t h e i r  l o s s  

on t h e  sale of t h e i r  account ing bus ines s  i n  L iv ings ton .  A t  t h e  

o r i g i n a l  t r i a l  t h e  on ly  tes t imony on t h i s  i t e m  of  damages w a s  

t h a t  of M r .  Pyfer  who f i x e d  t h e  range of damages between $28,801 

and $48,960. The d i s t r i c t  c o u r t  f i x e d  t h e  damages on t h i s  i t e m  

a t  $3,268. W e  remanded t o  t h e  d i s t r i c t  c o u r t  f o r  r ede t e rmina t ion  

of t h i s  i t e m  of damages. Lovely & Laubach v .  Burroughs Corpor- 

a t i o n ,  supra .  



Upon remand t h e  d i s t r i c t  c o u r t  he ld  ano the r  hear ing  t o  

determine t h i s  i tem of damages. A t  t h i s  hea r ing  t h r e e  e x p e r t  

w i tnes ses  on t h e  v a l u a t i o n  of  an account ing  p r a c t i c e  t e s t i f i e d .  

M r .  P y f e r ' s  tes t imony was s u b s t a n t i a l l y  t h e  same a s  he 

gave a t  t h e  t r i a l .  M r .  B roeke r ' s  tes t imony,  i n  essence ,  w a s  

t h a t  t h e  buyer of p l a i n t i f f s '  L iv ings ton  account ing p r a c t i c e  

pa id  $1,352 more than  i t s  v a l u e  s o  p l a i n t i f f s '  s u f f e r e d  no dam- 

age  on t h e  sale. M r .  Anderson's  tes t imony w a s  t h a t  t h e  s a l e  

p r i c e  was about  r i g h t  s o  p l a i n t i f f s  s u f f e r e d  no damage on t h e  

sale of t h e i r  account ing p r a c t i c e .  

The d i s t r i c t  c o u r t  thereupon he ld  t h a t  i t s  o r i g i n a l  

de t e rmina t ion  of t h i s  i tem of damages a t  $3,268 should s t a n d .  

This  i s  i n c r e d i b l e !  The d i s t r i c t  c o u r t  f i x e d  t h e  damages 

i n  an  i d e n t i c a l  amount down t o  t h e  l a s t  d o l l a r  on t h e  b a s i s  of 

two d i f f e r e n t  r eco rds .  The amount of  damages was o u t s i d e  t h e  

range of any tes t imony o r  evidence.  There i s  simply no th ing  i n  

t h e  record  e i t h e r  a t  t h e  t r i a l  o r  i n  t h e  subsequent hea r ing  t h a t  

suppor t s  an  award of  $3,268 f o r  p l a i n t i f f s '  l o s s  on t h e  sale of 

t h e i r  L iv ings ton  account ing  p r a c t i c e .  

Accordingly w e  v a c a t e  t h e  "ADDITIONAL FINDINGS OF FACT 

AND JUDGMENT" of t h e  d i s t r i c t  c o u r t  da t ed  August 4 ,  1975. W e  

remand aga in  t o  t h e  d i s t r i c t  c o u r t  f o r  prompt de t e rmina t ion  of  

damages f o r  p l a i n t i f f s '  l o s s  on t h e  s a l e  of  t h e i r  L iv ings ton  

account ing p r a c t i c e .  The d i s t r i c t  c o u r t  i s  d i r e c t e d  t o  make 

t h i s  de t e rmina t ion  on t h e  b a s i s  of t h e  record  p r e s e n t l y  b e f o r e  

it wi thout  a d d i t i o n a l  hear ing  o r  r e c e p t i o n  of  f u r t h e r  evidence.  

The d i s t r i c t  c o u r t  i s  f u r t h e r  d i r e c t e d  t h a t  a f t e r  de te rmin ing  t h i s  

i t e m  of  damages w i t h i n  t h e  range  of t h e  evidence,  t o  r e t a x  c o s t s  

accord ing ly ,  and e n t e r  judgment i n  conformity  w i th  t h i s  op in ion  

and ou r  p rev ious  op in ion  i n  t h i s  cause .  

J u s t i c e  
- 4 -  



s i t t i n g  i n  p l a c e  of M r .  Chief 
J u s t i c e  James T. Ha r r i son .  


