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PER CURIAM: 

T h i s  i s  a  motion t o  d i s m i s s  a p p e l l a n t s '  appea l  from 

t h e  d e n i a l  of  a  motion t o  quash a  w r i t  o f  execu t ion ,  i s s u e d  

by t h e  d i s t r i c t  c o u r t ,  Fergus  County. 

Th i s  c a s e  ha s  been b e f o r e  t h i s  Cour t  on two p r e v i o u s  

occas ions :  Heller v .  Osburnsen, 162 Mont. 182,  510 P.2d 1 3  

( H e l l e r  I ) ;  and Heller v .  Osburnsen, Mont . , 541 P.2d 

1032, 32 St.Rep. 1066 ( H e l l e r  11). Because t h e  f a c t s  of t h e  

case w e r e  set o u t  i n  t h e  p r ev ious  Heller d e c i s i o n s ,  it i s  n o t  

neces sa ry  t o  a g a i n  set o u t  i n  d e t a i l  t h e  f a c t  s i t u a t i o n .  S i n c e  

t h e  l a s t  appea l  M r s .  Heller h a s  d i e d ,  t h u s  M r .  Heller remains  

t h e  s o l e  p l a i n t i f f .  

T h i s  involved a c t i o n  a r i s e s  o u t  of t h e  sale of ranch  

p r o p e r t i e s  by H e l l e r  t o  Osburnsens. The f i r s t  appea l  b e f o r e  

t h i s  Cour t ,  dec ided  May 7 ,  1973, involved a  d e c l a r a t o r y  judgment 

a c t i o n  brought  by Heller t o  a d j u d i c a t e  t h e  r e s p e c t i v e  r i g h t s  and 

d u t i e s  a s  t o  t h e  r anch  s a l e  t r a n s a c t i o n .  The d i s t r i c t  c o u r t  

judgment w a s  a f f i rmed  i n  Heller I. I n  t h e  second a p p e a l ,  dec ided  

October 30, 1975, t h i s  Cour t  a f f i rmed  t h e  supplementa l  account-  

i n g  approved by t h e  d i s t r i c t  c o u r t  and found t h a t  such account-  

i n g  d i d  n o t  v i o l a t e  due p roces s ,  ( H e l l e r  11). 

The account ing  a f f i rmed  i n  H e l l e r  I1 found Osburnsens 

w e r e  l i a b l e  t o  Heller i n  t h e  amount o f  $16,831.42, t o g e t h e r  w i t h  

i n t e r e s t  on t h e  sum of $14,586.03 a t  t h e  ra te  of  5 1/2% pe r  annum 

from January  1, 1974, u n t i l  pa id .  

I n  November 1975, Heller's a t t o r n e y  s e n t  a  l e t t e r  t o  

Osburnsens '  a t t o r n e y  demanding t h e  payment of  $23,608.42. T h i s  

amount inc luded  t h e  $16,831.42 awarded t o  H e l l e r  by t h e  September 

11, 1974 account ing ,  p l u s  i n t e r e s t  of $1,604.46 a s  d i r e c t e d  i n  t h e  

accoun t ing ,  p l u s  underpayments on t h e  r anch  purchase  c o n t r a c t  

f o r  1974-1975 t o t a l i n g  $5,174.37. 



I n  response  t o  t h i s  l e t te r  t h e  a t t o r n e y s  f o r  t h e  

r e s p e c t i v e  p a r t i e s  had a  d i s c u s s i o n  r e s u l t i n g  i n  Osburnsens '  

a t t o r n e y  drawing up a  s t i p u l a t i o n ,  which was s igned  by bo th  

a t t o r n e y s .  

The s t i p u l a t i o n  p rov ided ,  i n  p e r t i n e n t  p a r t ,  t h e  begin-  

n ing d e f e r r e d  ba lance  of  t h e  purchase  c o n t r a c t  w a s  $84,850 and 

r eques t ed  t h e  escrow a g e n t  t o  compute each  annua l  payment t o  

d a t e ,  w i t h  i n t e r e s t .  The escrow a g e n t  w a s  asked t o  deduc t  from 

each payment t h e  amount a c t u a l l y  p a i d  by Osburnsens. Osburnsens 

would t h e n  pay Heller t h e  sum of a l l  s h o r t a g e s ,  p l u s  i n t e r e s t  

from t h e  a c t u a l  s h o r t a g e  d a t e .  

The escrow a g e n t ,  F i r s t  Na t iona l  Bank of Lewistown, s t a t e d  

it cou ld  n o t  comply w i t h  t h e  s t i p u l a t i o n  r e q u e s t s .  Osburnsens '  

a t t o r n e y  wro te  t h e  bank a s k i n g  f o r  t h e  payments a c t u a l l y  made 

by them, accord ing  t o  t h e  bank ' s  r e c o r d s ,  and t h e  payment schedule  

accord ing  t o  t h e  b a n k ' s  r e c o r d s .  Osburnsens '  a t t o r n e y  asked f o r  

t h e  bank r e c o r d s  f o r  t h e  payments a s  a c t u a l l y  a p p l i e d ,  n o t  a s  

t h e y  should  have been a p p l i e d  pu r suan t  t o  t h e  d i s t r i c t  c o u r t  

judgment and account ing ,  bo th  of which w e r e  a f f i rmed  by t h i s  Cour t .  

Osburnsens '  a t t o r n e y  i n t e r p r e t e d  t h e  bank r e c o r d s  t o  

r e a c h  t h e  conc lu s ion  t h a t  t h e y  owed Heller $152.00, r a t h e r  t h a n  

t h e  $23,608.42 demanded by H e l l e r .  On November 20, 1975, Osburn- 

s e n s '  a t t o r n e y  o f f e r e d  t h i s  amount a s  f u l l  s e t t l e m e n t  of  t h e  a c t i o n  

and d e b t .  

On November 2 1 ,  1975, Heller 's  a t t o r n e y  d e c l a r e d  t h e  

o f f e r  of  $152.00 an  i n s u l t  and i n d i c a t e d  he cons ide red  t h e  s t i p u -  

l a t i o n  vo id  and of  no f o r c e  o r  e f f e c t ;  c l a iming  Osburnsens '  

a t t o r n e y  w a s  i n t e r p r e t i n g  t h e  bank r e c o r d s  as though he had won 

bo th  a p p e a l s  t o  t h i s  Cour t .  A s i x t y  day n o t i c e  and demand pur-  

s u a n t  t o  t h e  d e f a u l t  c l a u s e  of  t h e  ranch  purchase  c o n t r a c t  w a s  

i nc luded  i n  t h a t  l e t t e r .  



On December 29, 1975, t h e  c l e r k  o f  t h e  d i s t r i c t  c o u r t  

i s s u e d  a n  execu t i on  d i r e c t e d  t o  t h e  coun ty  s h e r i f f ,  a s k i n g  t h e  

s h e r i f f  t o  l e v y  on Osburnsens '  p r o p e r t y  i n  t h e  amount of  

$23,610.25, p l u s  c o s t s .  

Osburnsens '  a t t o r n e y  f i l e d  a  motion t o  quash t h e  e x e c u t i o n  

on December 30, 1975. On t h e  same day he  s e n t  a  l e t t e r  t o  t h e  

c l e r k  o f  c o u r t  and t h e  s h e r i f f  warning t h a t  i f  t h e  w r i t  w e r e  

found t o  be wrongfu l ly  i s s u e d ,  Osburnsens would hold  each  re- 

s p o n s i b l e  f o r  any r e s u l t i n g  damages. 

On December 31, 1975, Hel le r ' s  a t t o r n e y  f i l e d  a n  answer 

t o  t h e  motion t o  quash.  

On January  12 ,  1976, t h e  s h e r i f f  execu ted  on Osburnsens '  

bank account  i n  t h e  amount o f  $23,610.25. 

On January  16 ,  1976, a f t e r  a  h e a r i n g  on t h e  motion t o  

quash,  t h e  d i s t r i c t  c o u r t  den i ed  t h e  motion t o  quash on t h e  grounds  

t h e  s t i p u l a t i o n  was ambiguous and t h e  bank o f f i c e r  a p p a r e n t l y  

r e f u s e d  t o  t r y  t o  c a r r y  it o u t .  

Osburnsens appea led  t h i s  o r d e r  on J anua ry  1 9 ,  1976. 

Appe l l an t s  f i l e d  a  motion t o  s t a y  execu t i on  on J anu a ry  

21, 1976, A h e a r i n g  was he ld  on t h i s  motion r e s u l t i n g  i n  a  s t a y  

o r d e r  and p rov id ing  t h e  money i n  t h e  s h e r i f f ' s  hands be deemed 

a  s u f f i c i e n t  unde r t ak ing  f o r  supe r sedeas  and c o s t s  on a p p e a l .  

Respondent r a i s e d  two i s s u e s  on h i s  motion t o  d i s m i s s  f o r  

c o n s i d e r a t i o n  by t h i s  Cour t .  

I. A r e  t h e  i s s u e s  r a i s e d  i n  a p p e l l a n t s '  a p p e a l  res 

j u d i c a t a ?  

2. Was a p p e l l a n t s '  a p p e a l  t aken  w i t h o u t  s u b s t a n t i a l  o r  

r e a s o n a b l e  grounds ,  b u t  f o r  purposes  o f  d e l a y  o n l y ,  whereby dam- 

a g e s  should  be a s s e s s e d  a g a i n s t  a p p e l l a n t s  pu r suan t  t o  Rule 32,  

M.R.App.Civ.P.? 

Th i s  Cour t  de te rmined ,  i n  t h e  two p r i o r  d e c i s i o n s  i n  

t h i s  m a t t e r ,  t h a t  a p p e l l a n t s  owe r e sponden t  $16,831.42, p l u s  



i n t e r e s t .  Approximately $5,000.00 i s  due respondent  a s  under- 

payments on t h e  ranch  purchase  c o n t r a c t  subsequent t o  t h e  

September 11, 1974 account ing ,  a f f i rmed by t h i s  Court  i n  Heller 11. 

No s t i p u l a t i o n  o r  agreement s igned by t h e  r e s p e c t i v e  a t t o r n e y s  

can change t h i s  de t e rmina t ion ,  it e x i s t s  u n t i l  modif ied,  amended, 

o r  ove r ru l ed  by t h i s  Court .  

The award t o  respondent  i s  res j u d i c a t a .  The gene ra l  

r u l e s  f o r  res j u d i c a t a  a r e  set o u t  i n  46 Am J u r  2d, Judgments, 

"A f i n a l  judgment on t h e  m e r i t s ,  rendered by a 
c o u r t  of competent j u r i s d i c t i o n ,  i s  conc lus ive  
as  t o  t h e  r i g h t s  of t h e  p a r t i e s  and t h e i r  p r i v i e s ,  
and a s  t o  them c o n s t i t u t e s  an a b s o l u t e  ba r  t o  a  
subsequent a c t i o n  involv ing  t h e  same c la im,  
demand, and cause  of a c t i o n  * * *. The judgment 
p u t s  an end t o  t h e  cause  of  a c t i o n  which cause  
cannot  a q a i n  be brouqht  i n t o  l i t i q a t i o n  between 
t h e  p a r t i e s  upon any ground o r  f o r  any purpose 
whatever, -- i n  t h e  absence of  some f a c t o r  i n v a l i -  
d a t i n g  t h e  judgment." (Emphasis added.) 

The c rux  of a p p e l l a n t s '  argument on appea l ,  i s  t h a t  t h e  

w r i t  of execut ion  was improperly i s sued  as t h e  amount due re- 

spondent from a p p e l l a n t s  was s e t t l e d  pursuant  t o  t h e  s t i p u l a -  

t i o n .  While paying l i p  s e r v i c e  t o  t h e  s t i p u l a t i o n ,  and t h e  a c t i o n s  

of t h e  d i s t r i c t  c o u r t  and t h i s  Court ,  a p p e l l a n t s '  a t t o r n e y  contends  

t h i s  m a t t e r  has been s e t t l e d  f o r  $152.00, thereby  wholly ignor ing  

t h i s  C o u r t ' s  a f f i rmance  of t h e  d i s t r i c t  c o u r t  judgment and account-  

ing .  

A s t i p u l a t i o n  cannot  i n t e r f e r e  w i t h  t h e  d u t i e s ,  f u n c t i o n s ,  

o r  d e c i s i o n s  of t h i s  Court ,  o r  any o t h e r  c o u r t .  7 3  Am J u r  2d, 

S t i p u l a t i o n s ,  §4 and S 1 1 .  Regardless  of  t h e  language of  t h e  

s t i p u l a t i o n ,  and a p p e l l a n t s '  a t t o r n e y ' s  i n t e r p r e t a t i o n  t h e r e o f ,  

a p p e l l a n t s  owe respondent  t h e  amounts determined i n  t h e  September 

11, 1974 account ing,  a f f i rmed  by t h i s  Cour t ,  H e l l e r  11. 

Any s t i p u l a t i o n  which i s  i n t e r p r e t e d  a s  s e t t l i n g  a v a l i d  

judgment i n  excess  of  $16,000 f o r  t h e  sum o f  $152 i s  vo id  as 

being absurd.  The s t i p u l a t i o n  i s  obvious ly  ambiguous o r  such 



an a b s u r d i t y  could no t  r e s u l t  thereby.  The d i s t r i c t  c o u r t  

p rope r ly  found it so .  

Appel lan ts  a l s o  r a i s e  a  q u e s t i o n  of v i o l a t i o n  of due 

p roces s  i n  t h e i r  appea l .  W e  f i n d  no v i o l a t i o n  of due p roces s  

a s  s t a t u t o r y  requirements  were fol lowed,  and no p r e j u d i c e  re- 

s u l t e d  t o  a p p e l l a n t s ,  due t o  t h e  hear ing  which was a f fo rded  

them. 

W e  need n o t  go i n t o  t h e  p r o p r i e t y  of t h e  w r i t  of exe- 

c u t i o n  except  t o  say a  w r i t  of execut ion  i s  a  proper  means of 

en fo rc ing  a  money judgment. Sec t ion  93-5805, R.C.M. 1947; 

Nepstad v.  E a s t  Chicago O i l  Assn., I n c . ,  96 Mont. 183,  29 P.2d 

Appel lan ts  ques t ion  t h e  $5,000.00 excess  i n  t h e  execut ion .  

The d i s t r i c t  c o u r t  d i d  n o t  speak t o  t h i s  i s s u e  i n  i t s  d e n i a l  of 

t h e  motion t o  quash. An exces s ive  judgment i s  n o t  p e r  s e  vo id ,  

it i s  merely vo idab le  u n l e s s  f r a u d u l e n t  i n t e n t  i s  proven.  The 

proper  p r a c t i c e  t o  remedy t h i s  matter i s  a motion t o  s e t  a s i d e  

t h e  excess ,  no t  move t o  quash t h e  w r i t .  33 C.J.S. Execut ions  

Appe l l an t s '  a t t o r n e y  i s  a t t empt ing  t o  u se  a n  appea l  of 

t h e  d e n i a l  of  a  motion t o  quash a w r i t  of execut ion  as a v e h i c l e  

t o  once aga in  r a i s e  a  ques t ion  a s  t o  t h e  p r o p r i e t y  o f  t h i s  C o u r t ' s  

de t e rmina t ions  i n  H e l l e r  I and He l l e r  11. 

I n  Lib in  v.  Huff ine ,  124 Mont. 361, 363, 224 P.2d 1 4 4 ,  

t h i s  Court  s t a t e d :  

"Where a s  he re  an  a p p e l l a t e  c o u r t  has  u n q u a l i f i e d l y  
a f f i rmed a judgment of  t h e  t r i a l  c o u r t ,  it would 
obvious ly  and unneces sa r i l y  p r o t r a c t  l i t i g a t i o n  
t o  a l low f u r t h e r  o r  succes s ive  a p p e a l s  from t h e  
judgment s o  a f f i rmed .  Such s u c c e s s i v e  appea l s  i n  
f a c t  would be appea l s  a t tempted t o  be taken from 
t h e  d e c i s i o n  of t h e  a p p e l l a t e  c o u r t  i t s e l f . "  

See a l s o ,  Gray v. Bohar t ,  131 Mont. 522, 312 P.2d 529. 

I n  t h e  i n s t a n t  appea l ,  a p p e l l a n t s '  a t t o r n e y  i s  i n d i r e c t l y  



appea l ing  t h e  two e a r l i e r  d e c i s i o n s  i n  an apparen t  a t t empt  t o  

d e l a y  payment of t h e  awarded sums t o  respondent .  Such an appea l  

i s  f r i v o l o u s  and wi thout  m e r i t .  

Th is  i s  a  proper  c a s e  t o  g r a n t  a  motion t o  d i s m i s s  t h e  

appea l  a s  f r i v o l o u s  and wi thout  m e r i t .  Rule 32, M.R.App.Civ.P., 

s t a t e s :  

"Damages f o r  appea l  wi thout  m e r i t .  I f  t h e  supreme 
c o u r t  i s  s a t i s f i e d  from t h e  record  and t h e  presen-  
t a t i o n  of  t h e  appea l ,  t h a t  t h e  same w a s  t aken  
without  s u b s t a n t i a l  o r  r ea sonab le  grounds,  b u t  
appa ren t ly  f o r  purposes of d e l a y  o n l y ,  such dam- 
ages  may be a s se s sed  on de t e rmina t ion  the reo f  
as under t h e  c i rcumstances  are deemed proper ."  

I n  Weinheimer v .  S c o t t ,  143 Mont. 243, 388 P.2d 790, 

a  c a s e  involv ing  a p p e l l a n t s '  a t t o r n e y  i n  t h e  i n s t a n t  case, w e  

quoted Lib in  v. Huff ine ,  sup ra ,  w i th  approva l  and imposed 

damages of  $500 i n  favor  of respondent .  These damages w e r e  

imposed on a p p e l l a n t s '  a t t o r n e y  f o r  a  f r i v o l o u s  appea l .  These 

damages w e r e  t h e  c o s t  of t r a v e l ,  r e s e a r c h ,  and p r e p a r a t i o n  t o  

answer t h e  f r i v o l o u s  appea l .  

I n  Farmers S t a t e  Bank of Conrad v .  Iverson  and Bouma, 

1 6 2  Mont. 130, 133,  509 P.2d 839, t h i s  Court  a s se s sed  damages of  

$1,000 as a " r e s t r a i n t  on t h e  a c t i v i t i e s  of  p e t i t i o n e r s  and 

a p p e l l a n t s . "  

The motion of respondent  t o  d i smis s  a p p e l l a n t s t  appea l  

i s  hereby gran ted .  Damages under Rule 32 a r e  a s se s sed  i n  t h e  

amount of $1,000. 

Honorable W. W. Less ley ,  d i s t r i c t  judge, s a t  i n  p l a c e  

of M r .  Chief J u s t i c e  James T .  Harr ison.  


