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?~ r .  J u s t i c e  Gene 3 .  3aly .lelivereJ rhe J p i n i o n  3i- rile L o u r t .  

This i s  an  appeal from a judgment of  t h e  d i s t r i c t  c o u r t ,  

5ilver 3ow County, d i s s o l v i n g  a  temporary r e s t r a i n i n g  o r d e r  and 

hdlding defendants  no t  i n  v i o l a t i o n  o f  a r e s t r i c t i v e  covenant 

~ r o h i b i t i n g  t r a i l e r s  o r  mobile homes be ing  used a s  permanent 

r e s i d e n c e s  on t h e  p rope r ty  i n  ques t ion .  

On June 5 ,  1975, p l a i n t i f f s  f i l e d  an a c t i o n  i n  t h e  

d i s c r i c t  cou r t  seek ing  an i n j u n c t i o n  t o  prevent  defendants  from 

v ~ o l a t i n g  a r e s t r i c t i v e  covenant.  The complaint  a l l e g e d  t h a t  

{ ) L a i n t i f f s  Be t ty  and Louis De lau ren t i s ,  husband and w i f e ,  were 

t h e  owners of  Lot No. 6 ,  McNeece Addi t ion t o  t h e  c i t y  of  B u t t e ,  

'vlontana. That defendants  L. E .  Vainio  and Helen Vainio  were t h e  

Jwrlers of Lot No. 5 ,  McNeece Addi t ion.  i t  was a l l e g e d  defendant  

3 ~ e n n  Pryor made a  commitment t o  purchase Lot No. 5  from de- 

fendants  Vainio and in tended  t o  i n s t a l l  a  " ~ a r r i n g t o n "  double wide 

t r a i l e r  upon a  permanent foundat ion on Lot No. 5 .  The complaint  

f u r t h e r  a l l e g e d  t h a t  t h e  g r a n t  deeds t o  bo th  l o t s  con ta ined  a  

r e s t r i c t i v e  covenant t h a t  provided: 

"NO t r a i l e r s  o r  mobile homes s h a l l  be  used 
a s  a  permanent r e s i d e n c e  on s a i d  premises.  I I 

Upon an a l l e g a t i o n  t h a t  t h e  v i o l a t i o n  of  t h e  covenant 

would cause  g r e a t  and i r r e p a r a b l e  i n j u r y  t o  p l a i n t i f f s ,  t h e  d i s t r i c t  

Lourt  i s s u e d  a  temporary r e s t r a i n i n g  o r d e r  and an o r d e r  t o  show 

cause o rde r ing  defendants  t o  appear  f o r  hear ing  on June 16 ,  1975, 

and t o  cease  and d e s i s t  from i n s t a l l i n g  t h e  double wide t r a i l e r  on 

t o c  No. 5 i n  v i o l a t i o n  of t h e  r e s t r i c t i v e  covenant.  Hearing was 

held on June 1 6 ,  1975, on t h e  o r d e r  t o  show cause.  T h e r e a f t e r ,  

t h e  d i s t r i c t  c o u r t  e n t e r e d  judgment f o r  defendants  and d i s s o l v e d  

the temporary r e s t r a i n i n g  o rde r .  The c o u r t  i n  i t s  judgment and 

s r d e r  s a i d :  

I I 9c ;I; * t h e  Bar r ing ton  Home be ing  purchased by t h e  

Defendant Glenn Pryor ,  and t o  be  e r e c t e d  upon t h e  
Lot owned by t h e  Defendants [Vainio]  i s  n o t  a  t r a i l e r  



o r  mobile, but  i s  a modular home o r  house and 
the re fo re  i s  not  i n  v i o l a t i o n  of t h e  r e s t r i c t i v e  
covenant * * *. l I 

P l a i n t i f f s  appeal from the  j  udgmen t . 

Numerous i s s u e s  a r e  presented f o r  review by t h i s  Court, 

but  t h e  c o n t r o l l i n g  i s s u e  i s  whether t h e  s t r u c t u r e  intended t o  be 

placed on Lot No. 5 i s  a t r a i l e r  o r  mobile home. Was t h e r e  

s u f f i c i e n t  c r e d i b l e  evidence t o  support  t h e  judgment of t h e  

t r i a l  c o u r t ,  which was rendered without f indings  .of f a c t  o r  

conclusions of law? 

The s t r u c t u r e  i n  quest ion i s  known a s  a Barrington double 

wide "mobile home". It c o n s i s t s  of two u n i t s ,  each measuring 

12 '  wide by 64' long, and when joined form a home 24' wide by 

64' long. It has a shingled r o o f ,  house-type s id ing ,  and i s  a 

frame cons t ruc t ion .  Each u n i t  was received from t h e  manufacturer 

wi th  wheels and a x l e s  and was so ld  t o  Pryor with the  wheels 

and ax les  i n t a c t .  The s t r u c t u r e  was manufactured i n  Idaho and 

was c e r t i f i e d  by t h e  Recreation and Mobile Home Department of t h a t  

s t a t e .  The s t r u c t u r e  was purchased from Great Western T r a i l e r  

Sales  i n  Butte ,  Montana, and i s  t o  be placed on a permanent con- 

c r e t e  foundation. 

Defendants c laim and t h e  d i s t r i c t  cour t  found, t h a t  t h e  

s t r u c t u r e  i s  a modular type home. Defendants g ive  us i n  t h e i r  b r i e f  

on appeal ,  t h i s  d e f i n i t i o n  of t h e  word "modular", taken from t h e  

l a r e s t  Merriam-ltrebster d ic t ionary :  "adj.  r e l a t i n g  t o ,  o r  based 



JL Jimensions f o r  f l e x i b i l i t y  and v a r i e t y  i n  use.  I f  Defendants 

a l l ege  t h e r e  a r e  t h r e e  d i f f e r e n c e s  between a  modular home and 

a mobile home ; 

(1) A modular home can be cons t ruc t ed  i n  d u p l i c a t e  

c e s i l i o ~ ~  J n  t h e  s i t e  by a  c o n t r a c t o r .  A mobile home cannot  be  

l u p l i c a t e d  by  a  c o n t r a c t o r  because "it i s  made o f  p i e c e s  of metal  

, i d ing  and t h e  roof  i s  one p i ece  of s t e e l . "  

(2) Plodular homes have eaves  twelve t o  twenty-four inches  

wide which can be r e t r a c t e d  dur ing  t r a n s p o r t a t i o n .  Mobile homes 

i o  n o t  have eaves  because mobile homes a r e  cons t ruc t ed  s t r i c t l y  of  

nletal and t h e  eaves  cannot  be  r e t r a c t e d  o r  fo lded  du r ing  t r a n s -  

?ox ta t ion .  

( 3 )  The purpose of  wheels and a x l e s  on a  modular u n i t  i s  

CU : ~ i u v i d e  an inexpens ive  means of  t r a n s p o r t i n g  t h e  u n i t  from 

:he f a c t o r y  t o  t h e  d e a l e r ' s  l o t  and then t o  t h e  b u i l d i n g  s i t e .  

!'he purpose of wheels and a x l e s  on a  mobile home i s  t o  provide 

a c h a s s i s  f o r  movement upon a  highway. 

The s t r u c t u r e  i n  ques t ion  h e r e  may very  w e l l  be  c h a r a c t e r i z e d  

ds ,nodular under t h e  l i m i t e d  d e f i n i t i o n  provided by defendants .  

!hd s t r u c t u r e  a l s o  meets t h e  d e f i n i t i o n  of  a  mobile home under 

"lorltana s t a t u t o r y  law. The Montana l e g i s l a t u r e  has  given t h e  

dons t ruc t ion  and Maintenance Div is ion  of  t h e  Montana Department 

I I .JL Adminis t ra t ion  a u t h o r i t y  t o  adopt  a  d e f i n i t i o n  of  mobile home" 

f o r  purposes of  adopt ing  and en fo rc ing  b u i l d i n g  codes w i t h i n  t h e  

s t a t e .  Sec t ions  69-2105(14), 69-2122, R.C.M. 1947. Pursuant  t o  

t h a t  a u t h o r i t y  t h e  Cons t ruc t ion  and Maintenance Div is ion  adopted 

t h i s  d e f i n i t i o n :  



"(13) Mobile home means any dwel l ing  u n i t  l a r g e r  than  
two hundred f i f t y - s i x  (256) square  f e e t  i n  a r e a  which 
i s  e i t h e r  wholly o r  i n  s u b s t a n t i a l  p a r t  manufactured a t  
an  o f f - s i t e  l o c a t i o n  and any movable o r  p o r t a b l e  dwel l ing  
over  t h i r t y - two  (32) f e e t  i n  l e n g t h  and over  e i g h t  (8) f e e t  
wide,  cons t ruc t ed  t o  be  towed on i t s  own c h a s s i s  and 
designed wi thout  a  permanent founda t ion  f o r  year-round 
occupancy, which i n c l u d e s  one (1) o r  more components t h a t  
can b e  r e t r a c t e d  f o r  towing purposes and subsequent ly  
expanded f o r  a d d i t i o n a l  c a p a c i t y ,  o r  of  two (2) o r  more 
u n i t s  s e p a r a t e l y  towable b u t  des igned t o  be  jo ined  i n t o  
one ( I )  i n t e g r a l  u n i t ,  a s  w e l l  a s  a  p o r t a b l e  dwel l ing  
composed 6f a  s i n g l e  u n i t . "  (Emphasis supp l i ed ) .  
MAC 2-2.10(6)-S10220 (13). See a l s o  MAC 2-2.10(6)- 
S10180. 

Defendants a rgue  t h e  s t a t u t e s  and c a s e s  on t h e  s u b j e c t  

p reda t e  t h e  modular home concept and t h e  t e r m  "modular" should be 

cons t rued .  This  i s  probably t r u e ,  however, t h e  c o n s t r u c t i o n  

should come from t h e  l e g i s l a t u r e .  There a r e  many r easons  f o r  

t h i s ,  i n  a d d i t i o n  t o  t h e  f a c t  t h i s  r eco rd  does  no t  c o n t a i n  e x p e r t  

tes t imony o f  such dep th  o r  q u a l i t y  t o  permit  j u d i c i a l  d e f i n i t i o n .  

J e r r y  Hanson, salesman f o r  Great Western T r a i l e r  S a l e s ,  who so ld  

t h e  double wide t o  Glenn Pryor ,  does n o t  g e t  i n t o  t h e  s u b j e c t  

f i r m  enough o r  w i t h  t h e  k ind  of evidence t h a t  could t a k e  i t  ou t  

of  t h e  Montana s t a t u t a r y  d e f i n i t i o n .  

Defendants r a i s e  t h e  i s s u e  t h a t  p l a i n t i f f s '  complaint  was 

n o t  p rope r ly  v e r i f i e d .  The o b j e c t i o n  placed i n  t h e  d i s t r i c t  c o u r t  

was t h a t  t h e  v e r i f i c a t i o n  was on in format ion  and b e l i e f .  The 

d i s t r i c t  c o u r t  took t h e  motion under advisement and asked f o r  

b r i e f s  and proceeded w i t h  t h e  hear ing .  

The d i s t r i c t  c o u r t  t h e r e a f t e r  r u l e d  f o r  defendants  on t h e  

m e r i t s  and d i s so lved  t h e  temporary i n j u n c t i o n .  This  had t h e  l e g a l  

e f f e c t  of a  d e n i a l  of  de fendan t s f  motion t o  d i smis s  p l a i n t i f f s f  

complaint .  This  d e n i a l  of  de fendan t s f  motion i s  an  appea l ab l e  

o r d e r  and cannot be  reviewed on appea l  from t h e  judgment on t h e  

merits. L i t t l e  Horn S t a t e  Bank v. Gross,  89 Mont. 472, 476, 300 

P. 277. I n  any e v e n t ,  t h e  v e r i f i c a t i o n  requirement  of s e c t i o n  

93-4205, R.C.M. 1947, i s  g e n e r a l l y  conceded t o  be f o r  t h e  purpose 

o f  i n s u r i n g  good f a i t h  and t r u t h f u l n e s s  on t h e  p a r t  of  t h e  com- 

p l a i n a n t .  But te  & Boston Consol idated Mining Co. v. Montana Ore 



::he complainant t e s t i f i e d  under da th  on t h e  mat te rs  con ta ined  

i r i  t h e  complaint  and a t  t h i s  j unc tu re  t h e  i s s u e  would become 

We Find i n s u f f i c i e n t  c r e d i b l e  evidence t o  suppor t  t h e  

c r ~ a ! .  ~ c i u r t .  The judgment i s  r eve r sed  and remanded w i t h  d i r e c t i o n  

::cj e n t e r  judgment f o r  p l a i n t i f f s .  /? 

LL& J u s t i c e  

4- M 
J u s t i c e s  

-- V 

~ d n .  Bernard Thomas, ~ i i t r i c t  .Tudgc, 
s i t t i n g  i n  p l ace  of Chief J u s t i c e  
James T.  Har r i son .  


