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r .  !us t i c e  J C I ~ I L ~  ~ O L I W ~ Y  ' l a r ~  L ~ U I ~  -1e l~ve red  t ne  J p i ~ i i o n  ~i 
<he Court .  

This  appea l  i s  from a summary judgment i n  a t o r t  a c t i o ~ ~  

t l lec l  in t h e  t h i r d  j u d i c i a l  d i s t r i c t ,  Deer Lodge County. A t  t h e  

time t h e  a c t i o n  was commenced I s a b e l l e  Bar ich was a  r e s i d e n t  

QJ; Qppor tun i ty ,  Deer Lodge County, Montana. S h i r l e y  O t t e n s t r o r  

was a d m i n i s t r a t r i x  f o r  t h e  e s t a t e  o f  Richard O t t e n s t r o r ,  owner 

~ d i  t h e  C i t y  T rans fe r  and Storage Company, a  f i r m  based p r i n c i p a l l y  

1 1 1  t h e  c i t y  o f  Anaconda. The amended complaint  jo ined t h e  Aero- 

>layflower T r a n s i t  Company, a  c o r p o r a t i o n ,  organized under t h e  laws 

J r  t h e  s t a t e  of Ind iana ;  and t h e  Donner Tatum Company, a  corpora-  

!:ion, organized under t h e  laws of t h e  s t a t e  of  C a l i f o r n i a .  

P l a i n t i f f  Bar ich seeks  bo th  g e n e r a l  and s p e c i a l  damages 

froin defendants  a s  compensation f o r  i n j u r i e s  s u s t a i n e d  i n  connect ion 

wich  a  l a r g e  cardboard wardrobe box which was a l l e g e d l y  c o n s t r u c t e d ,  

( d i s t r i b u t e d ,  so ld  and handled i n  a  n e g l i g e n t  manner by defendants .  

LIA a d d i t i o n  t o  t h e  t heo ry  of  neg l igence ,  t h e  amended complaint  

> p e c i f i e s  t h e  concepts  of war ran ty  and s t r i c t  l i a b i l i t y  a s  a l t e r -  

aac ive  grounds f o r  l i a b i l i t y .  

The r eco rd  c o n s i s t s  of t h e  p l ead ings ,  p l a i n t i f f ' s  

l e p a s i t i o n ,  and t h e  i n t e r r o g a t o r i e s  and answers of a l l  p a r t i e s .  

On t h i s  b a s i s  defendants  reques ted  t h e  d i s t r i c t  c o u r t  t o  e n t e r t a i n  

: ~ ~ o t i o n s  f o r  summary judgment pursuant  t o  Rule 56,  M.R.Civ.P. 

The motions were gran ted  and p l a i n t i f f  appea l s .  

I t  appears  t h a t  i n  June 1968, a p p e l l a n t  Bar ich  purchased 

f o r  f i v e  d o l l a r s  a  new wardrobe c a r t o n  from C i t y  T rans fe r  and 

.>torage,  an agent  f o r  Aero-Mayflower T r a n s i t  Company. The c a r t o n  

is cons t ruc t ed  o f  cardboard s h e e t s  he ld  t o g e t h e r  w i th  g l u e ,  and 

measures 24" x  22: '  x  51". It i s  d i s t r i b u t e d  bu t  no t  manufactured 

by t h e  Donner Tatum Company i n  t h e  o r d i n a r y  course  of  i t s  bus ines s .  

The c a r t o n  was purchased by a p p e l l a n t  f o r  u se  i n  a  

proposed move from Anaconda t o  Wexford, Pennsylvania.  Appel lant  

f i l l e d  t h e  c a r t o n  w i t h  s e v e r a l  a r t i c l e s  of  c l o t h i n g ,  and i t  was 



~ I A U V ~ ~  ')y e ~ ~ i p 1 u y e e s  .Ji .+el o- - :?ay i lo~er  !rdr~.sitI Jori lpd~iy,  s e v e ~ d l .  

weeks a f t e r  i t s  purchdse.  Upon i t s  a r r i v a l  i n  Pennsy lva~l ia ,  t h e  

: d ~ t o n  was unloaded and placed on p i e c e s  of lumber i n  an un- 

heated garage wi th  c o n c r e t e  w a l l s  and f l o o r .  The c a r t o n  remained 

i r ~  t h a t  garage f o r  t h e  nex t  two yea r s  sub jec t ed  t o  t h e  v i c i s s i t u d e  

~i temperature  and humidity t y p i c a l  t o  Pennsylvania.  In  June 

'970 ,  a p p e l l a n t  and h e r  husband r e tu rned  t o  t h e  Anaconda a r e a .  

They r e n t e d  a  t r u c k  and performed a l l  neces sa ry  packing and moving 

themselves.  The now two yea r  o l d  c a r t o n  was placed i n  a  r e n t e d  t r u c k  

S y  Yr. Barich and it remained t h e r e  u n t i l  i t s  a r r i v a l  i n  Anaconda. 

111 a s s i s t i n g  he r  husband w i t h  t h e  unloading o f  t h e  t r u c k ,  a p p e l l a n t  

was asked t o  move t h e  c a r t o n  away from t h e  s idewa l l  of  t h e  v e h i c l e .  

lo accomplish t h i s  Mrs. Bar ich  placed h e r  hand i n  a  s i d e  space 

cons t ruc t ed  i n  t h e  c a r t o n  a s  a  type of handle ,  and pu l l ed  on i t .  

The c a r t o n  r i p p e d ,  and a p p e l l a n t  f e l l  backward i n t o  a  wheel w e l l ,  

breaking h e r  w r i s t .  

Severa l  p i c t u r e s  of  t h e  c a r t o n  were a t t a c h e d  t o  a p p e l l a n t ' s  

depos i t i on  f o r  t h e  purpose of demonstra t ing t h e  a l l e g e d  d e f e c t  which 

appa ren t ly  caused t h e  a c c i d e n t .  These p i c t u r e s  a l s o  s e r v e  t o  

i l l u s t r a t e  t h e  b a s i c  cond i t i on  of t h e  c a r t o n  a t  t h e  t ime of  t h e  

a c c i d e n t .  Af t e r  over  two y e a r s  of cont inued u s e  f o r  bo th  s t o r a g e  and 

moving, t h e  c a r t o n ,  a l though  c l e a r l y  s t i l l  u s a b l e ,  showed t h e  obvious 

s i g n s  o f  normal wear and t e a r .  A puncture  h o l e  e x i s t s  on t h e  same 

s i d e  used by a p p e l l a n t  when t h e  acc iden t  occur red ,  and a  huge t e a r  

i n  t h e  cardboard appears  n e a r  t h e  base  of t h e  c a r t o n .  The box i s  

n e c e s s a r i l y  r e i n f o r c e d  by masking t a p e  i n  s e v e r a l  c r i t i c a l  a r e a s .  

Appel lant  was unable  t o  recount  any s p e c i f i c  f a c t s  which might tend 

t o  exp la in  t h e  d e t e r i o r a t i o n  of t h e  c a r t o n ' s  c o n d i t i o n .  

This  Court ,  on numerous occas ions ,  has  had t h e  oppor tun i ty  

t o  e x p l i c a t e  t h e  fundamentals of  summary judgment under Rule 56 ,  M.R. 

i . .  The i n i ~ i a l  burden of  e s t a b l i s h i n g  t h e  absence of  any genuine 

i s s u e  o f  m a t e r i a l  f a c t  i s  imposed upon t h e  moving p a r t y .  14ustang 

Severage Company, I n c . ,  v. Jo s .  S c h l i t z  Brewing Company, 162 Mont. 



243,  2 4 6 ,  1 1  . d , SUE  here ;:he recdrd d i s c l o s e s  110 gerluine 

i s s u e  of  m a t e r i a l  f a c t ,  rhe  p a r t y  opposing t h e  motion i s  r equ i r ed  

t o  produce evidence s u f f i c i e n t  t o  r a i s e  a  genuine i s s u e  of  f a c t  

before  t h e  t r i a l  c o u r t :  

"Thus t h e  d e t e r m i n i t i v e  ques t ion  h e r e  i s  whether 
respondent has r a i s e d  f a c t u a l  i s s u e s  t h a t  a r e  
m a t e r i a l  and of a  s u b s t a n t i a l  na tu re . "  S t a t e  
ex r e l .  C i t y  Motor Company v. D i s t .  Court ,  32 
-;t.Rep. 34,36,  166 Mont. 52 ,  530 P.2d 486. 

in l i g h t  of Rule 56,  M.R.Civ.P., t h e  p a r t y  opposing a  motion 

Eor ;unmary judgment on a  record  which r e v e a l s  no i s s u e  of  m a t e r i a l  

< a c t  must p r e s e n t  f a c t s  of a  s u b s t a n t i a l  n a t u r e .  Conclusory o r  

s p e c u l a t i v e  s t a t emen t s  a r e  i n s u f f i c i e n t  t o  r a i s e  a  genuine i s s u e  o f  

. n d ~ e r i a l  f a c t .  Harland v. Anderson, Mon t . 3 P.2d , 

3.3 St.Rep. 363. 

The l e g a l  problem presen ted  h e r e  i s  e s s e n t i a l l y  a  ma t t e r  

~ L U L ~ U C L S  l i a b i l i t y .  Because t h i s  appea l  a r i s e s  i n  t h e  con tex t  

ai Xule 56,  M.R.Civ.P., ou r  a n a l y s i s  must i n i t i a l l y  determine t h e  

quantum and n a t u r e  of proof r equ i r ed  t o  provide t h e  neces sa ry  

l e g a l  b a s i s  t o  recover  f o r  i n j u r i e s  caused by an unsa fe  product .  

This Court has  p rev ious ly  e s t a b l i s h e d  t h a t  proof of  t h e  d e f e c t  

nay be made through i n f e r e n c e s  drawn from c i r c u m s t a n t i a l  evidence,  

a s  w e l l  a s  by d i r e c t  evidence.  Brandenburger v .  Toyota Motor S a l e s ,  

lS2  Mont. 506, 517, 513 P.2d 268. 

P ro fe s so r  P ros se r  i n  Law of  T o r t s  4 t h  ed. 5103, p .  671, 

d i s c u s s e s  what elements must be  e s t a b l i s h e d  b e f o r e  recovery  can 

be  had i n  a products  l i a b i l i t y  a c t i o n :  

I f  The proof r e q u i r e d  of a  p l a i n t i f f  seek ing  t o  
recover  f o r  i n j u r i e s  from an unsa fe  product  i s  
very l a r g e l y  t h e  same, whether h i s  cause  of a c t i o n  
r e s t s  upon neg l igence ,  war ran t ,  o r  s t r i c t  l i a b i l i t y  
in t o r t .  

'On any of  t h e  t h r e e  bases  o f  l i a b i l i t y ,  t h e  p l a i n t i f f  
\ a s  t h e  i n i t i a l  burden o f  e s t a b l i s h i n g  t h r e e  t h i n g s .  
' i l~e f i r s t  i s  t h a t  he  has been i n j u r e d  by t h e  product .  - -1- J- 
,> #b A The second i s  t h a t  t h e  i n j u r y  occur red  because t h e  

4, ,, product was d e f e c t i v e ,  unreasonably unsafe .  9~ " -L 

The t h i r d  i s  t h a t  t h e  d e f e c t  e x i s t e d  when t h e  product  l e f t  
che hands o f  t h e  p a r t i c u l a r  defendant .  I I  



i i h b i i i t y  Jases  r e g a r d l e s s  of t h e  theory  of  l i a b i l i t y  advanced, 

w e  aeed n o t  d i s c u s s  t h e  va r ious  t h e o r i e s  upon which a p p e l l a n t  

seeks  t o  hold  respondents  l i a b l e .  63 Av.Jur  2d, Products  L i a b i l i t y ,  

,$ 9 ,  p.1-9; Hursh, American Law of Products  L i a b i l i t y  2d, 4 1 : 7 ,  

9 .  19. 

It  i s  a  w e l l  e s t a b l i s h e d  r u l e  i n  products  l i a b i l i t y  c a s e s  

:;hdt sl l ianufacturer  o r  s e l l e r  i s  n o t  l i a b l e  f o r  product  caused 

i n j u r i e s  i n  t h e  absence of proof t h a t  t h e  i n s t r u m e n t a l i t y  i n  

ques t ion  was d e f e c t i v e  o r  dangerous a t  t h e  t ime t h e  defendant  was 

i-11 possess ion  o r  c o n t r o l  of i t ,  o r  when such product  l e f t  de fendan t ' s  

possess ion  and c o n t r o l .  Richardson v. Farmers Union O i l  Co., 

131 Mont. 535, 312 P.2d 134; American Radia tor  & Standard San i t a ry  

Sorp. v. F i x ,  200 F.2d 529; Northern v .  General  Motors Corp.,  2  

iltah 2d 9 ,  268 P.2d 981. I n  Restatement o f  T o r t s  2d 5 402A, t h i s  

zoncept t o  s t r i c t  l i a b i l i t y  s i t u a t i o n s  appears  i n  Comment g ,  p. 

 h he burden of  proof t h a t  t h e  product  was i n  a  
d e f e c t i v e  c o n d i t i o n  a t  t h e  t ime t h a t  i t  l e f t  t h e  
hands of t h e  p a r t i c u l a r  s e l l e r  i s  upon t h e  i n j u r e d  
p l a i n t i f f ;  and u n l e s s  evidence can be produced which 
g i l l  support  t h e  conc lus ion  chat  i t  was then d e f e c t i v e ,  
:he burden i s  n o t  s u s t a i n e d .  I I 

t he  law does nor- presume t h a t  a  product  was d e f e c t i v e  

sc  t:he t i n w  i t  was under t h e  c o n t r o l  of a  manufacturer  o r  d i s -  

t r i buLor ,  from a mere showing t h a t  a  product  may have been de- 

f e c t i v e  a t  t h e  t ime of  t h e  a c c i d e n t .  Maryland Cas. Co. v. Inde- 

pendent Metal Products  Co., 203 F.2d 838. While a  s p e c i f i c  d e f e c t  

need no t  be shown where the evidence t ends  t o  nega te  i n j u r y  pro- 

Juc ing  causes  which do n o t  r e l a t e  t o  a  d e f e c t ,  t h i s  r u l e  cannot 

se app l i ed  u n l e s s  t h e  evidence a l s o  nega te s  t h e  misuse o r  m i s -  

!landling of  t h e  product  by t h e  p l a i n t i f f .  Franks v .  Nat iona l  Dairy 

: ~ r o d u c t s  Corp.,  414 F.2d 682. 



Here, respondents  met t h e i r  i n i t i a l  burden of  proof  under 

Xule 5 6 ,  when they proved t h e  product  had been used f o r  a con- 

s i d e r a b l e  l eng th  of  t ime fol lowing i t s  manufacture and s a l e .  

Under such c i rcumstances ,  many c o u r t s  have recognized t h e  l o g i c a l  

appea l  of  t h e  i n f e r e n c e  t h e  d e f e c t i v e  cond i t i on  could n o t  have 

e x i s t e d  a t  t h e  t ime t h e  product  was so ld .  Solomon v. White Motor 

Co., 153 F.Supp. 917; Auld v. Sea r s ,  Roebuck & Co., 261 App.Div. 

918, 25 N.Y.S.2d 491, a f f ' d  4 1  N.E.2d 927; Cour to i s  v. General  

?fotors  Corp., 37 N . J .  525,  182 A.2d 545; U.S. Rubber Co. v. Bauer, 

319 F.2d 463; Kapp v. S u l l i v a n  Chevrole t  Co., 234 Ark. 395, 353 

S.W.2d 5 .  A manufacturer  o r  s e l l e r  i s  n o t  r e q u i r e d ,  under t h e  

law, t o  produce o r  s e l l  a  product  t h a t  w i l l  never  wear o u t .  

Jakubowski v ,  Minnesota Mining & 14anufacturing, 42 N . J .  177, 

199 A.2d 826. 

Under t h e s e  f a c t s ,  t h e  d i s t r i c t  c o u r t  was c o r r e c t  i n  r u l i n g  

t h a t  no  genuine i s s u e  of m a t e r i a l  f a c t  e x i s t e d  and t h a t  respondents  

were e n t i t l e d  t o  judgment a s  a mat te r  of law. It was incumbent 

upon a p p e l l a n t  t o  come forward wi th  proof overcoming t h e  i n f e r e n c e s  

der ived  from t h e  undisputed f a c t s  surrounding t h e  i s s u e  o f  long ,  

cont inued u s e  t o  aga in  r a i s e  t h e  p o s s i b i l i t y  shown i n  t h e  p lead ings  

t h a t  a  genuine and m a t e r i a l  f a c t  i s s u e  might have e x i s t e d .  F a i l i n g  

such a showing, t h e  judgment i s  a f f i rmed.  

- -- 
~ o n .  B;W. Thomas, D i s t r i c t  
Judge, s i t t i n g  f o r  Chief J u s t i c e  
James T. Harr ison.  
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