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.'II.. L C  e r e  5 .  U a l y  l e l ~ v e ~ e d  -he J ~ I . Z I ~ U I I  31 C L I ~  L O C L L . ~ .  

r h i s  i s  an  a p p e a l  from a  f i n a l  ,judgment i n  a  c o n t r a c t  

~ L L L O L I  ~ t ~ l l , ~ r u i n g  t h e  terms o f  a  farm l e a s e  i n  f a v o r  of  Roy 

\ , /adssen,  I -espondent ,  by t h e  d i s t r i c t  c o u r t ,  G a l l a t i n  County, 

ludge W. W .  Le s s l ey  p r e s i d i n g .  

On August 1 0 ,  1972, p l a i n t i f f s  Wi l l i am and Barbara  

Yuwards, husband and w i f e ,  ( h e r e i n a f t e r  r e f e r r e d  t o  a s  Edwards) 

~ ~ r c h a s e d  a  farm southwest  o f  Bozeman, Montana, from one John 

"asha.  Edwards dec ided  t o  l e a s e  t h e  farm on a  c r o p  s h a r i n g  

nrrangement t o  t h e  i n t e r v e n o r  i n  t h i s  m a t t e r ,  Roy Vaessen. The 

q e r t i n e n t  terms o f  t h e  l e a s e  a r e :  

 he t e r m  o f  t h i s  l e a s e  and agreement s h a l l  
ex tend  from November 1, 1972,  and c o n t i n u e  f o r  
t h r e e  (3)  c r o p  y e a r s  t h e r e a f t e r ,  and s h a l l  
r e rmina t e  on November 1, 1975. 

"Subject  t o  t h e  fo r ego ing  r e s e r v a t i o n ,  t h e  Les so r s  
d o  hereby a g r e e  t h a t  t h e  Lessee  s h a l l  have posses -  
s i o n  of t h e  premises  h e r e i n  d e s c r i b e d  on November 
1, 1972, and t h a t  t h e  Lessee  s h a l l  d u r i n g  t h e  t e r m  
af t h i s  l e a s e ,  farm t h e  l a n d s  h e r e i n  d e s c r i b e d  i n  
a good and f a r m e r - l i k e  manner, and ,  a s  r e n t a l  f o r  
!:he u s e  o f  s a i d  l a n d s  i t  i s  ag reed  t h a t  t h e  Les so r s  
s h a l l  r e c e i v e  an  und iv ided  o n e - t h i r d  (1 /3 )  o f  a l l  
g r a i n  c r o p s  h a r v e s t e d  upon t h e  above-descr ibed l a n d s  
du r ing  t h e  y e a r s  1973,  1974 and 1975 and t h a t  t h e  
Lessee s h a l l  r e c e i v e  an und iv ided  two- th i rd s  (213) 
~ f  s a i d  g r a i n  c r o p s  du r ing  t h e  y e a r  1972 and t h e r e -  
~ f t e r  throughout  t h e  term o f  t h i s  l e a s e .  1 1  

The terms o f  t h e  farm s a l e  agreement between se l ler  

?asha and Suyer  Edwards provided t h a t  Edwards would p rov ide  

w i n t e r  wheat seed  and Pasha would p l a n t  d u r i n g  t h e  f a l l  1972. 

Th i s  was done around October 20 t o  23, 1972. Vaessen a s s i s t e d  

w i ~ h  t h e  p l a n t i n g  and a l s o  w i t h  t h e  h a r v e s t  i n  1973. Edwards 

t e s t i f i e d  t h e  v a l u e  o f  t h e  c r o p  h a r v e s t e d  i n  1973 was $18,569.  

Edwards c l a ims  t h e  e n t i r e  1973 wheat c r o p  and Vaessen 

clai111s e n t i t l e m e n t  t o  two- th i rd s  of  a l l  1973 g r a i n  c r o p s ,  i n c l u d i n g  

t h e  1973 w i n t e r  wheat c r o p ,  less t h e  expense o f  seed and h a r v e s t i n g  

which a r e  t o  be  pa id  by Vaessen,  under  t h e  terms o f  h i s  l e a s e .  



311 .luly 1 1 ,  L 9 7 4 ,  9dwards r i l e d  2 ~ d m p l a i r i t  s c a r i n g  

f:hdt d u r i n g  t h e  months 2f Oc tober-November, 1-973 Edwards had 

d e l i v e r e d  t o  de fendan t  Peavey Company a  g r a i n  c rop  and t h a t  i n  

e a r l y  1974 Edwards d i r e c t e d  Peavey Company t o  s e l l  t h e  g r a i n .  

The compla in t  a l l e g e d  Peavey Company s o l d  t h e  g r a i n  b u t  wrong- 

r u l l y  r e t a i n e d  a  p o r t i o n  o f  t h e  proceeds  o f  t h e  s a l e .  The 

~ m p l a i n t  prayed f o r  t h e  amount he ld  by Peavey, $4 ,266.07,  p l u s  

i -nce res t  . 
Roy Vaessen f i l e d  a  motion t o  i n t e r v e n e  a s  d e f e n d a n t ,  

i . ~ ~ u n t e r c l a i m a n t  and c r o s s c l a i m a n t  under  Rule 24, M.R.Civ.P., 

which was g r a n t e d  by t h e  d i s t r i c t  c o u r t .  I n  h i s  answer ,  c o u n t e r -  

c l a i m  and c r o s s c l a i m  Vaessen a s s e r t e d  t h e  money h e l d  by Peavey 

Corllpany c o n s t i t u t e d  ~ a e s s e n ' s  s h a r e  of  t h e  1973 g r a i n  c r o p  and 

 heref fore i t  w a s  owed t o  him r a t h e r  t han  t o  Edwards. Defendant  

:'eavey Company answered by a d m i t t i n g  i t  h e l d  t h e  money, b u t  t h a t  

i c  was owed t o  Peavey by b o t h  Edwards and Vaessen. Edwards and 

Vaessen f i l e d  answers denying Peavey ' s  coun t e r c l a ims .  

T r i a l  was h e l d  w i t h o u t  a  j u r y  on ?.larch 31,  1975. P r i o r  

t o  t r i a l ,  Peavey Company moved t o  amend i t s  coun t e r c l a ims  a g a i n s t  

TSdwards and Vaessen by wi thdrawing t h e  coun t e r c l a ims  s u b j e c t  t o  

a w r i t t e n  s t i p u l a t i o n ;  t h e  d i s t r i c t  c o u r t  s o  o rde r ed .  The s t i p u l a -  

c ion provided (1)  t h a t  Peavey s t o r e d  a  c e r t a i n  p o r t i o n  o f  w i n t e r  

wheat and t h a t  i t  was h o l d i n g  i t  pending t h e  outcome of  t h e  t r i a l ;  

( 2 )  t h a t  Edwards owed n o t h i n g  t o  Peavey b u t  Vaessen owed Peavey 

$1,300.85;  (3) t h a t  Peavey need n o t  p a r t i c i p a t e  i n  t h e  t r i a l .  

The c o u r t  made f i n d i n g s  o f  f a c t  and conc lu s ions  of  law 

which i nc luded :  

a )  Pursuant  t o  t h e  terms of  t h e  lease, i n t e r v e n o r  Roy 

Vaessen was t o  r e c e i v e  an und iv ided  two- th i rd s  of  t h e  g r a i n  c r o p s  

h a r v e s t e d  f o r  t h e  y e a r s  1973,  1974 and 1975, and p l a i n t i f f  was 

t o  r e c e i v e  o n e - t h i r d  of  t h e  g r a i n  c r o p s  h a r v e s t e d  d u r i n g  t h e  s a i d  

y e a r s .  



b )  The farm l e a s e  and agreement was d r a f t e d  by 

~ d w a r d s '  a t t o r n e y  and d u r i n g  t h e  n e g o t i a t i o n  l e a d i n g  up t o  t h e  

d r a f t i n g  o f  t h e  farm l e a s e ,  t h e  Edwards had t h e  counse l  and 

a d v i c e  o f  t h e i r  banke r ,  a c c o u n t a n t ,  and a t t o r n e y .  

C )  That  t h e  farm l e a s e  i s  n o t  ambiguous and c o n t a i n s  

a l l  t h e  agreements made between t h e  p a r t i e s .  

d) That  i n t e r v e n o r  Roy Vaessen ha s  on h i s  p a r t  d u l y  

performed a l l  t h e  terms and c o n d i t i o n s  o f  t h e  l e a s e  agreement by 

h im t o  be  performed and c a r e d  f o r  and h a r v e s t e d  t h e  1973 g r a i n  

d rops  excep t  t h a t  Edwards pa id  f o r  t h e  c o s t s  o f  t h e  w i n t e r  wheat 

seed  and a  p o r t i o n  o f  t h e  c o s t s  o f  swathing and h a r v e s t i n g  t h e  

w i n t e r  wheat c r o p ,  a l l  of  which i n  accordance  w i t h  t h e  terms o f  

t h e  agreement shou ld  have been pa id  f o r  by i n t e r v e n o r  Roy Vaessen.  

The d i s t r i c t  c o u r t  l i s t e d  t h e  expenses  t o  a  t o t a l  o f  $2,051.  

e )  That  t h e  proceeds  from t h e  s a l e  o f  t h e  1973 w i n t e r  

whedt c r o p  i s  t h e  sum o f  $18,635.07.  

f )  That  by t h e  terms of t h e  l e a s e ,  i n t e r v e n o r  Roy 

Vaessen i s  e n t i t l e d  t o  two- th i rd s  o f  t h e  proceeds  i n  t h e  sum o f  

$12,423.37,  less t h e  expenses  pa id  by Edwards, which pu r suan t  t o  

t h e  l e a s e  w e r e  t h e  r e s p o n s i b i l i t y  o f  t h e  i n t e r v e n o r  Roy Vaessen i n  

r h e  sum of $2 ,951  f o r  a  n e t  t o t a l  owed t o  Roy Vaessen by Edwards 

i n  t h e  sum of  $10,372.37. 

g )  The c o u r t  found Peavey Company e n t i t l e d  t o  $1,300.85 o f  

t h e  $4,363.94 he'd by i t  and owed by i n t e r v e n o r  Vaessen. That  

Vaessen was e n t i t l e d  t o  t h e  $4,363.94 h e l d  by Peavey Company, which 

w i l l  b e  a  c r e d i t  a g a i n s t  t h e  $10,372.37 owed i n t e r v e n o r  by Edwards. 

h )  Under t h e  t e r m s  o f  t h e  l e a s e ,  i n  t h e  even t  of  l e g a l  

p roceed ings ,  t h e  l o s i n g  p a r t y  s h a l l  pay t h e  a t t o r n e y  f e e s  and c o u r t  

c o s t s .  
a t t o r n e y  f e e s  

I n  i t s  judgment t h e  d i s t r i c t  c o u r t  a s s e s s e d  $750/plus  

i n t e r e s t  and c o s t s  a g a i n s t  Edwards. 

Judgment was e n t e r e d  i n  con fo rmi ty  w i t h  t h e  c o u r t ' s  

f i n d i n g s  9f f a c t  and c o n c l u s i o n s  o f  law. From t h a t  judgment 

Edwards a p p e a l s .  



Edwards looks  t o  t h i s  language i n  t h e  farm l e a s e :  

"ik  9: 9; Lessee s h a l l  r e c e i v e  an undivided two- 
t h i r d s  (213) of s a i d  g r a i n  c rops  dur ing  t h e  yea r  
1972 and t h e r e a f t e r  throughout t h e  term o f  t h i s  
l e a s e .  7 1 

Edwards c la ims t h a t  because n e i t h e r  p a r t y  i s  e n t i t l e d  t o  any 

c rops  harves ted  .- i n  1972 ( those  c rops  belong t o  John Pasha,  t h e  

previous  owner) t h i s  c r e a t e s  an u n c e r t a i n t y  a s  t o  t h e  ownership 

o f  t h e  w i n t e r  wheat p l an t ed  i n  1972 and ha rves t ed  i n  1973. Edwards 

c la ims  t h i s  a l l e g e d  u n c e r t a i n t y  of ownership of  t h e  w i n t e r  wheat c rop  

ha rves t ed  i n  1973 has  been reso lved  by t h e  subsequent conduct of  

t h e  p a r t i e s .  He p o i n t s  t o  t h e  f a c t s  (1) t h a t  t h e  seed and sub- 

quent h a r v e s t i n g  o f  t h a t  c rop  were pa id  f o r  by Edwards, and (2) 

t h a t  Vaessen d e l i v e r e d  t h e  w i n t e r  wheat t o  Peavey Company and s t o r e d  

i t  i n  Edwards' name a l o n e ,  i n d i c a t i n g  t h a t  bo th  Edwards and Vaessen 

in tended  Edwards t o  have complete ownership of  t h e  1973 w i n t e r  

wheat crop.  These two f a c t s  a r e  c o n t r a r y  t o  t h e  l e a s e  b u t  t hey  

do no t  c l e a r l y  evidence a d e s i r e  t o  remake t h e  s t a t e d  p rov i s ions  

i n  t h e  c o n t r a c t .  

Any c o n t r a c t ,  however made o r  evidenced,  can be  d i s -  

charged o r  modified by subsequent agreement of t h e  p a r t i e s .  The 

subsequent agreement,  however, must i t s e l f  comply w i t h  t h e  re- 

quirements of  a  c o n t r a c t ,  The an tecedent  agreement i s  n o t  d i scharged  

by a  l a t e r  agreement t h a t  i s  void f o r  l a c k  of c o n s i d e r a t i o n .  

Power Se rv i ce  Corporat ion v. J o s l i n ,  175 F.2d 698. Under t h e  terms 

of t h e  l e a s e  Vaessen i s  e n t i t l e d  t o  two- th i rds  of a l l  g r a i n  c rops  

harves ted  i n  1973. To have him remake t h a t  po r t i on  o f  t h e  l e a s e  

would r e q u i r e  adequate  c o n s i d e r a t i o n .  We f i n d  no c o n s i d e r a t i o n  i n  

t h e  record  t o  suppor t  t h e  claimed change i n  t h e  l e a s e  agreement. 

Edwards c la ims  t h a t  Vaessen could have two- th i rds  o f  a  

w i n t e r  wheat c rop  p l an t ed  i n  1975 and ha rves t ed  i n  1976 --- i n  

p l ace  of t h e  two- th i rds  of t h e  1973 c rop .  Again, t h e r e  i s  no 

p rov i s ion  i n  t h e  c o n t r a c t  t h a t  would a l l ow Vaessen t o  c l a i m  any 

p a r t  of t h e  1976 h a r v e s t .  



It might very w e l l  be  t h a t  t h e  u s e  of t h e  y e a r  1972 

i n  t h e  quoted phrase  from t h e  farm l e a s e  was no t  i n t ended ,  b u t  i t  

does no t  make t h e  whole c o n t r a c t  ambiguous. The i n t e n t  of  t h e  

p a r t i e s  i s  c l e a r .  

17 Am J u r  2d, Cont rac t s  $242, s t a t e s :  

I l It i s  a  fundamental p r i n c i p l e  t h a t  a  c o u r t  may n o t  
made a  new c o n t r a c t  f o r  t h e  p a r t i e s  o r  r e w r i t e  t h e i r  
c o n t r a c t  under t h e  g u i s e  of  c o n s t r u c t i o n .  * * I t  
must be  cons t rued  and enforced according t o  t h e  terms 
employed, and a  c o u r t  has  no r i g h t  t o  i n t e r p r e t  t h e  
agreement a s  meaning something d i f f e r e n t  from what 
t h e  p a r t i e s  in tended  a s  expressed by t h e  language they  
saw f i t  t o  employ. I I 

Th i s  w e l l - s e t t l e d  p r i n c i p l e  was enunc ia ted  i n  Bu l l a rd  

v. Smith, 28 Mont. 387, 399, 72 P. 761, where t h e  Court s a i d :  

" I f  i t  [a c o n t r a c t  ] i s  p l a i n  and unambiguous, 
i t  needs no c o n s t r u c t i o n ,  and i t  i s  t h e  du ty  
of t h e  c o u r t  t o  en fo rce  t h e  c o n t r a c t  a s  made 
by t h e  p a r t i e s .  I I 

See a l s o :  Sec t ions  13-704,. 13-705, R.C.M. 1947. 

The d e c i s i o n  of  t h e  d i s t r i c t  c o u r t  gave t o  t h e  p a r t i e s  

e x a c t l y  what they barga ined  f o r  i n  t h e  farm l e a s e .  Vaessen 

r ece ived  two- th i rds  of a l l  g r a i n  c rops  ha rves t ed  i n  t h e  y e a r s  

1973, 1974, and 1975; he was a s se s sed  t h e  expense o f  seed and 

h a r v e s t i n g  f o r  t hose  c rops .  Edwards r ece ived  one- th i rd  of  a l l  

g r a i n  c rops  harves ted  i n  t h o s e  y e a r s  and b o r e  no expenses f o r  

those  c rops .  

The judgment of t h e  d i s t r i c t  c o u r t  i s  a f f i rmed.  The 

respondent  Vaessen i s  awarded t h e  sum of $750 a s  a t t o r n e y  f e e s  

on t h e  appea l  i n  a d d i t i o n  t o  h i s  c o s t s .  

We Concur: J u s t i c e  

J u s t i c e s  

Y Hone Arthur  * M a r t i n .  D i s t r i c t  
Judge,  s i t c i n g  f o r  c h i e f  J u s t i c e  
T-....." n- Ue*-:",.- - I - 


