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M r .  J u s t i c e  Frank I. H a s w e l l  d e l i v e r e d  t h e  Opinion of t h e  Cour t .  

R e l a t o r  has  f i l e d  a n  o r i g i n a l  p roceed ing  s eek ing  a  w r i t  

of s u p e r v i s o r y  c o n t r o l  t o  rev iew and r e v e r s e  t h e  d i s t r i c t  c o u r t ' s  

d e n i a l  of  h i s  mot ions  t o  d i s m i s s  and s u p p r e s s  i n  a c r i m i n a l  

p r o s e c u t i o n  a g a i n s t  him i n  t h e  d i s t r i c t  c o u r t  o f  Carbon County. 

R e l a t o r  i s  Ron Sanford  who was charged w i t h  b u r g l a r y  o f  

t h e  Stockman Bar and Cafe  i n  B r idge r ,  Montana, a t  a n  u n s p e c i f i e d  

d a t e  between March 25 and A p r i l  12 ,  1975. 

On May 1, 1975, t h e  Carbon County a t t o r n e y  a p p l i e d  f o r  

a  s e a r c h  wa r r an t  o f  a  house and garage  i n  B r idge r  occup ied  by 

de f endan t .  The d i s t r i c t  judge i s s u e d  t h e  s e a r c h  w a r r a n t  and it 

w a s  execu ted  t h e  same day by t h e  depu ty  s h e r i f f .  Three  i t e m s  

a l l e g e d l y  s t o l e n  i n  t h e  b u r g l a r y  w e r e  found on d e f e n d a n t ' s  prem- 

ises and s e i z e d .  

On May 1 5 ,  1975,  t h e  coun ty  a t t o r n e y  f i l e d  a  d i r e c t  

i n fo rma t ion  a g a i n s t  r e l a t o r  by l e a v e  o f  c o u r t .  Arraignment was 

set f o r  May 29, b u t  was con t inued  t o  June  26 by mutual  agreement 

o f  t h e  coun ty  a t t o r n e y  and r e l a t o r ' s  counse l .  

I n  t h e  meantime r e l a t o r  f i l e d  a  motion t o  quash t h e  i n -  

fo rmat ion  w i t h  suppo r t i ng  b r i e f  and mai led  c o p i e s  of  t h e  same 

t o  t h e  coun ty  a t t o r n e y  and p r e s i d i n g  judge.  On June  26, r e l a t o r  

was a p p a r e n t l y  a r r a i g n e d ,  b u t  t h e  r e c o r d  i s  s i l e n t  concern ing  

whether  a  p l e a  was e n t e r e d .  

On June  27, r e l a t o r  r e q u e s t e d  t h e  c o u r t  t o  set a  h e a r i n g  

on t h i s  motion.  The r e c o r d  d i s c l o s e s  t h a t  no th ing  f u r t h e r  

t r a n s p i r e d  u n t i l  J anua ry  28, 1976, when r e l a t o r  a g a i n  r e q u e s t e d  

t h e  c o u r t  t o  se t  a  h e a r i n g  d a t e  on h i s  motion.  

On January  30, 1976, t h e  d i s t r i c t  c o u r t  e n t e r e d  a n  o r d e r  

r e c i t i n g  t h a t  r e l a t o r ' s  c a s e  had been set f o r  t r i a l  a s  t h e  t h i r d  

c a s e  on A p r i l  20, 1976, and set a l l  pending p r e t r i a l  mot ions  f o r  

h e a r i n g  on February  1 9 .  R e l a t o r ' s  mot ion t o  quash t h e  i n f o r m a t i o n  



was heard and denied on February 19. 

One month l a t e r  r e l a t o r  f i l e d  a n o t i c e  t o  suppress  a l l  

tes t imony and evidence r e s u l t i n g  from i s suance  of t h e  s ea rch  

war ran t  and no t i ced  it f o r  hear ing  on A p r i l  1. A t  t h a t  t i m e  

t h e  motion w a s  o rdered  submit ted on b r i e f s .  On A p r i l  15 ,  t h e  d i s -  

t r i c t  c o u r t  denied t h i s  motion. 

I n  t h e  meantime on March 25, r e l a t o r  f i l e d  a  motion 

t o  d i smis s  t h e  in format ion  on t h e  ground t h a t  he had been denied 

a speedy t r i a l .  A t  t h a t  t i m e  r e l a t o r  f i l e d  a suppor t ing  b r i e f  

and no t i ced  h i s  motion f o r  hear ing  on A p r i l  1. On t h a t  d a t e  

r e l a t o r ' s  motion t o  d i smis s  w a s  o rdered  submit ted on b r i e f s .  

On A p r i l  15  r e l a t o r ' s  motion t o  d i s m i s s  was denied.  

On May 3 r e l a t o r  a p p l i e d  t o  t h i s  Court  f o r  a  w r i t  of 

supe rv i so ry  c o n t r o l .  The a p p l i c a t i o n  was set f o r  adve r sa ry  

hea r ing ,  heard on May 25, and taken  under advisement by t h e  Court .  

Two i s s u e s  a r e  p resen ted  f o r  review: 

(1) Did t h e  d i s t r i c t  c o u r t  err i n  denying r e l a t o r ' s  

motion t o  suppress?  

( 2 )  Did t h e  d i s t r i c t  c o u r t  err i n  denying r e l a t o r ' s  

motion t o  d i smis s?  

W e  hold t h a t  d e n i a l  of r e l a t o r ' s  motion t o  suppres s  w a s  

e r r o r .  The s e a r c h  war ran t  was d i r e c t e d  " t o  any Peace O f f i c e r  

of  t h i s  S t a t e " .  This  p r a c t i c e  has been condemned by t h i s  Court  

i n  t h e  fo l lowing  cases: S t a t e  v. Meidinger (1972) ,  160 Mont. 

310, 502 P.2d 58; S t a t e  ex r e l .  S t i e f  and Mankin v. D i s t .  C t .  

Mont . (1975) I , 540 P.2d 968, 32 St.Rep. 942; S t a t e  v.  

Sn ider  (1975) ,  Mont . , 541 P.2d 1204, 32 St.Rep. 1056. 

Also c f .  S t a t e  v.  Tropf ,  166 Mont. 79, 530 P.2d 1158, 32 St.Rep. 

56. W e  s imply w i l l  n o t  t o l e r a t e  f u r t h e r  v i o l a t i o n  of  s e c t i o n  

95-703, R.C.M. 1947, t o  permi t  i n c u r s i o n s  by law enforcement 

o f f i c e r s  i n t o  a  c o n s t i t u t i o n a l l y  p r o t e c t e d  a r e a .  The motion t o  

suppress  should have been g ran ted .  



W e  l i k e w i s e  hold  t h a t  d e n i a l  of  r e l a t o r ' s  motion t o  

d i s m i s s  w a s  e r r o r .  I n  f i n d i n g  t h a t  r e l a t o r  ha s  been den i ed  

h i s  r i g h t  t o  a  speedy t r i a l  a s  mandated by t h e  United S t a t e s  

and Montana C o n s t i t u t i o n s ,  w e  app ly  t h e  ba l anc ing  tes t  of  

Barker v. Wingo, 407 U.S. 514, 33 L ed 2d 101,  116,  92 S.Ct. 

2182. Th i s  tes t  was approved by t h i s  Cour t  i n  S t a t e  v .  Steward,  

Mont. , 543 P.2d 178,  181,  32 St.Rep. 1185, where w e  quoted 

from Barker:  

" '  * * * The approach w e  a c c e p t  i s  a ba l anc ing  
tes t ,  i n  which t h e  conduct  of  bo th  t h e  prose-  
c u t i o n  and t h e  de fendan t  a r e  weighed. 

" 'A ba lanc ing  tes t  n e c e s s a r i l y  compels c o u r t s  t o  
approach speedy t r i a l  cases on an ad  hoc b a s i s .  
W e  c an  do l i t t l e  more t h a n  i d e n t i f y  some o f  t h e  
f a c t o r s  which c o u r t s  should assess i n  de te rmin ing  
whether a p a r t i c u l a r  de f endan t  ha s  been dep r ived  
of  h i s  r i g h t .  Though some might  e x p r e s s  them i n  
d i f f e r e n t  ways, w e  i d e n t i f y  f o u r  such f a c t o r s :  
Length of  d e l a y ,  t h e  reason  f o r  t h e  d e l a y ,  t h e  
d e f e n d a n t ' s  a s s e r t i o n  o f  h i s  r i g h t ,  and p r e j u d i c e  
t o  t h e  d e f e n d a n t . ' "  

H e r e  t h e  s ta te  admi t s  a  d e l a y  of  299 days ,  o r  approximate ly  

10 months, from r e l a t o r ' s  a r ra ignment  on June  26, 1975 t o  A p r i l  

2 0 ,  1976, t h e  d a t e  set f o r  t r i a l .  Both United S t a t e s  and Montana 

c o u r t s  have p r e v i o u s l y  he ld  t h a t  a  d e l a y  o f  one  yea r  between a r r e s t  

and t r i a l  p r e s e n t s  a  c l a im  o f  prima f a c i e  m e r i t .  See S t a t e  v .  

Steward,  sup ra ,  and c a s e s  c i t e d  t h e r e i n .  W e  now hold  t h a t  a  d e l a y  

of 10 months between a r d g n m e n t  and t r i a l  e s t a b l i s h e s  a prima f a c i e  

c a s e  of d e n i a l  of  t h e  r i g h t  t o  a  speedy t r i a l .  

The r eco rd  h e r e  d i s c l o s e s  no r e a s o n  f o r  t h e  d e l a y  charge-  

a b l e  t o  r e l a t o r .  R e l a t o r  r eques t ed  of  t h r e e  d i f f e r e n t  judges t h a t  

h i s  motion be set  f o r  hea r ing :  a t  t h e  t i m e  o f  a r r a ignmen t ,  June  

2 6 ,  1975; on June 27, 1975; and a g a i n  on January  28, 1976. I t  

was f i n a l l y  heard and den ied  on February  1 9 ,  1976. I n  any e v e n t  

t h e  t r i a l  d a t e  of A p r i l  20, 1976 was set p r i o r  t o  d i s p o s i t i o n  o f  

any of  r e l a t o r ' s  motions.  The burden of j u s t i f y i n g  t h e  d e l a y  

rests w i t h  t h e  p rosecu t ion .  U.S. v .  Rucker, 464 F.2d 823. 

I t  i s  t r u e  t h a t  r e l a t o r  made no s p e c i f i c  demand t h a t  



h i s  c a s e  be s e t  f o r  t r i a l .  On t h e  o t h e r  hand, r e l a t o r  d i d  noth- 

i n g  t h a t  can  be cons t rued  a s  a waiver of h i s  r i g h t  t o  a speedy 

t r i a l .  On March 25, 1976, he moved t o  d i s m i s s  f o r  d e n i a l  of 

a  speedy t r i a l .  

H a s  r e l a t o r  been p re jud iced  by t h e  de l ay?  W e  quo te  

from Barker: 

" * * * P r e j u d i c e ,  of cou r se ,  should be a s se s sed  
i n  t h e  l i g h t  of t h e  i n t e r e s t s  of defendants  
which t h e  speedy t r i a l  r i g h t  was designed t o  pro- 
tect.  This  Court  has  i d e n t i f i e d  t h r e e  such 
i n t e r e s t s :  (i) To prevent  opp res s ive  p r e t r i a l  
i n c a r c e r a t i o n ;  (ii) To minimize a n x i e t y  and con- 
c e r n  of t h e  accused;  (iii) To l i m i t  t h e  p o s s i b i l i t y  
t h a t  t h e  de fense  w i l l  be impaired.  * * *"  

The f i r s t  i n t e r e s t  i s  n o t  p r e s e n t  i n  t h i s  c a s e .  The 

second i s  c l e a r l y  p r e s e n t  here .  The t h i r d  cannot  be e s t a b l i s h e d  

w i t h  any degree  of c e r t a i n t y  where, a s  h e r e ,  t h e r e  has  been no 

t r i a l .  S t a t e  v .  Steward,  sup ra .  

Considering t h e  t o t a l i t y  of  t h e  c i rcumstances  and con- 

s i d e r a t i o n s  i n  t h e  ba lanc ing  t es t ,  it appears  t o  us  t h a t  t h e r e  

has been an  exces s ive  d e l a y  i n  b r ing ing  r e l a t o r  t o  t r i a l  i n  t h i s  

c a s e ;  t h a t  no v a l i d  reason  e x i s t s  f o r  such d e l a y ;  t h a t  t h e  d e l a y  

i s  n o t  chargeable  t o  r e l a t o r ;  and t h a t  some p r e j u d i c e  has  r e s u l t e d  

t o  r e l a t o r  by reason  of t h e  de l ay .  

Accordingly,  w e  hold  t h a t  r e l a t o r ' s  motion t o  d i s m i s s  

f o r  d e n i a l  of a  speedy t r i a l  should have been g ran ted .  W e  o r d e r  

d i s m i s s a l  of t h i s  c a s e  w i t h  p r e j u d i c e .  

J u s t i c e  

W e  concur:  

,,---,,,-- ----L--------a--d---v 

Hon. Gordon Bennet t ,  d i s t r i c t  
v 

Judge, s i t t i n g  i n  p l a c e  of  M r .  
Chief J u s t i c e  James T.  Har r i son .  - 5 -  


