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M r .  Chief J u s t i c e  James T .  Har r i son  d e l i v e r e d  t h e  Opinion of 
t h e  Court .  

This  i s  an o r i g i n a l  proceeding wherein defendants-  

a p p e l l a n t s  p e t i t i o n e d  f o r  a s t a y  of execu t ion  of  a judgment 

of  conv ic t ion  and f o r f e i t u r e  of p u b l i c  o f f i c e .  Counsel was 

heard ex p a r t e  and t h e  matter taken under advisement.  There- 

a f t e r  t h e  Court o rdered  an  adversary  hear ing  and s t ayed  execut ion  

of  t h e  judgment u n t i l  t h e  f u r t h e r  o r d e r  of t h e  Court .  

The adversary  hear ing  was he ld ,  b r i e f s  f i l e d ,  o r a l  argu-  

ment had and t h e  cause  submit ted.  

I t  appears  t h a t  defendants  were charged wi th  o f f i c i a l  

misconduct, a misdemeanor, i n  t h e  d i s t r i c t  c o u r t  of S i l v e r  Bow 

County. A ju ry  t r i a l  r e s u l t e d  i n  a  unanimous v e r d i c t  of  g u i l t y  

and a  judgment of  conv ic t ion  was e n t e r e d .  The g i s t  of  t h e  charge 

w a s  t h a t  defendants ,  who w e r e  t h e  members of  t h e  board of  county 

commissioners, had en t e red  i n t o  two c o n t r a c t s  f o r  county road 

c o n s t r u c t i o n ,  one f o r  $2,898 and t h e  o t h e r  f o r  $9,901, wi thout  

f i r s t  a d v e r t i s i n g  f o r  b i d s .  

The judgment d i d  n o t  c o n t a i n  any o r d e r  of f o r f e i t u r e  

of o f f i c e  a s  s p e c i f i e d  i n  s e c t i o n  94-7-401(4), R.C.M. 1947, a s  

amended, b u t  t h e  p r e s i d i n g  d i s t r i c t  judge advised  de fendan t s  a t  

t h e  t ime t h e  judgment was en t e red  t h a t  t h e y  would no longer  be 

a b l e  t o  perform any o f f i c i a l  d u t i e s  a s  county commissioners be- 

cause  of  t h e  a p p l i c a t i o n  of such s e c t i o n .  

Defendants app l i ed  t o  t h e  d i s t r i c t  c o u r t  f o r  an  o r d e r  

s t a y i n g  execut ion  which was denied.  The a p p l i c a t i o n  t o  t h i s  

Court fol lowed. Defendants have appealed t h e i r  c o n v i c t i o n s .  

I t  i s  agreed t h a t  t h e  on ly  q u e s t i o n s  now be fo re  t h i s  

Court  a r e  whether o r  n o t  t h e  appea l  s tayed  t h e  f o r f e i t u r e  of  o f f i c e ,  

and,  i f  n o t ,  can such f o r f e i t u r e  be s t ayed  by t h i s  Court  i n  

view of  t h e  p rov i s ions  of  t h e  s t a t u t o r y  law? 

Sec t ion  94-7-401 ( 4 )  , R.C.M. 1947, a s  amended, i n s o f a r  a s  



h e r e i n  p e r t i n e n t ,  p rov ides :  

" ( 4 )  A p u b l i c  s e r v a n t  who has  been charged as 
provided i n  subsec t ion  (3 )  may be suspended from 
h i s  o f f i c e  wi thout  pay pending f i n a l  judgment. 
Upon f i n a l  judgment of conv ic t ion  he s h a l l  perma- 
n e n t l y  f o r f e i t  h i s  o f f i c e .  Upon a c q u i t t a l  he 
s h a l l  be r e i n s t a t e d  i n  h i s  o f f i c e  and s h a l l  re- 
c e i v e  a l l  back pay." 

This  paragraph i s  n o t  a  p o r t i o n  of  t h e  p e n a l t y  s e c t i o n ,  

which i s  s e c t i o n  94-7-401(2), R.C.M. 1947, and r eads :  

" ( 2 )  A p u b l i c  s e r v a n t  convic ted  of t h e  o f f e n s e  
o f  o f f i c i a l  misconduct s h a l l  be f i n e d  no t  t o  
exceed f i v e  hundred d o l l a r s  ($500) o r  be i m -  
p r i soned  i n  t h e  county j a i l  f o r  a t e r m  n o t  t o  
exceed s i x  (6 )  months, o r  both ."  

Counsel admit  t h a t  a  review of t h e  c a s e s  i nvo lv ing  l i k e  

s i t u a t i o n s  show a s p l i t  of  a u t h o r i t y .  W e  are impressed w i t h  

t h e  reasoning  of t h e  Arizona Supreme Court  i n  S t a t e  v s .  S u l l i v a n ,  

66 A r i z .  348, 188 P.2d 592,599, from which we quote:  

" * * * I t  i s  our  op in ion  t h a t  a vacancy i s  c r e a t e d  
t h e  moment a  judgment of c o n v i c t i o n  i s  en te red  
a g a i n s t  a p u b l i c  o f f i c e r .  No appea l  o r  c e r t i f i -  
c a t e  of  p robable  cause  can avoid t h e  vacancy o r  
t h e  n e c e s s i t y  f o r  appointment.  W e  c i t e  wi th  approva l  
t h e  c a s e  of McKannay v. Horton, 151  C a l .  711, 91 
P. 598, 601, 1 3  L.R.A. ,  N.S., 661, 121 Arn.St.Rep. 
146,  i n  which t h e  c o u r t  s a i d :  

" '  * * * The on ly  e f f e c t  of  an  appea l  and c e r t i f i -  
c a t e  of  p robable  cause  i s  t o  s t a y  t h e  execut ion  of  
t h e  judgment. Removal from o f f i c e  i s  n o t  p a r t  of 
t h e  judgment of  conv ic t ion  i n  c a s e s  of  f e lony ,  
though a  consequence which f lows from it, and t h e  
s t a t u t e  i n  exp res s  t e r m s  d e f i n e s  and the reby  l i m i t s  
t h e  e f f e c t  of t h e  appea l  and c e r t i f i c a t e  of  p robable  
cause .  * * * '  

"To l i k e  e f f e c t  see S t a t e  v .  Chapmen, 187 Wash. 
327, 60 P.2d 245, 106 A.L.R.  640; I n  re  Oberg fe l l ,  
239 N.Y. 48, 145 N.E. 323. 

"The o b j e c t  of  t h e  removal of a  p u b l i c  o f f i c e r  
f o r  o f f i c i a l  misconduct i s  n o t  t o  punish t h e  
o f f i c e r ,  b u t  t o  improve t h e  p u b l i c  s e r v i c e .  The 
p u b l i c  i n t e r e s t  demands t h a t  p u b l i c  a f f a i r s  be 
adminis te red  by o f f i c e r s  upon whom rests no st igma 
of  conv ic t ion  of a f e lony ,  o r  of  any o f f e n s e  i n -  
vo lv ing  a  v i o l a t i o n  of  t h e i r  o f f i c i a l  d u t i e s . "  

The Annotation i n  71 ALR2d 593, 600, d i s c u s s e s  many c a s e s  

and t h e  anno ta to r  s t a t e s :  

"A m a j o r i t y  of t h e  c a s e s ,  where t h e r e  w e r e  p r o v i s i o n s  



d e c l a r i n g ,  i n  subs tance ,  t h a t  a p u b l i c  
o f f i c e  s h a l l  become vacan t  upon t h e  incumbent ' s  
conv ic t ion  o f  a  f e lony  o r  c e r t a i n  o t h e r  c r imes ,  
have he ld  t h a t ,  no twi ths tanding  an  appea l ,  t h e r e  
was a  conv ic t ion  w i t h i n  t h e  meaning of  t h e  pro- 
v i s i o n s  and t h a t  such c o n v i c t i o n  caused an immed- 
i a t e  vacancy, d e s p i t e  t h e  appea l ,  t h e  c o u r t s  i n  
most i n s t a n c e s  reasoning ,  t o  one deg ree  o r  a n o t h e r ,  
a long  t h e  fol lowing l i n e s :  t h a t  t h e  vacancy i n ,  
o r  removal from, o f f i c e  r e s u l t i n g  from t h e  con- 
v i c t i o n  was n o t  a punishment and d i d  n o t  c o n s t i -  
t u t e  p a r t  of  t h e  judgment of  c o n v i c t i o n ,  b u t  w a s  
a  consequence imposed i n  t h e  i n t e r e s t  of t h e  
p u b l i c  and of sound government, and t h a t  it would 
be a g a i n s t  t h i s  p u b l i c  i n t e r e s t  t o  r e t a i n  i n  o f f i c e ,  
pending an appea l ,  one who, upon a v e r d i c t  of  g u i l t y  
o r  judgment and sen tence  by t h e  c o u r t ,  was no longer  
presumed t o  be innocent ,  b u t  who t h e r e a f t e r ,  du r ing  
t h e  pendency of  t h e  appea l ,  w a s  presumed t o  be 
g u i l t y ,  even though he might u l t i m a t e l y  succeed 
i n  e s t a b l i s h i n g  h i s  innocence.  Thus, a n  appea l ,  
o r  c e r t i f i c a t e  of r ea sonab le  doubt  o r  p robable  
cause ,  has  been he ld  t o  have no e f f e c t  on,  and n o t  
t o  avoid t h e  vacancy i n  o f f i c e  of-- * * *" .  
See,  a l s o ,  People v. McGuane, 13  I11.2d 520, 150 N.E.2d 

I n  S t a t e  ex r e l .  Anderson v.  Fousek, 91 Mont. 448, 456, 457, 

8  P.2d 791, t h i s  Court  s t a t e d :  

" * * * I t  may be s a i d  i n  pas s ing  t h a t  t h e  proceed- 
i n g s  be fo re  t h e  p o l i c e  commission, under t h e  circum- 
s t a n c e s ,  were i d l e  and u s e l e s s .  * * * The a c t i o n  
of t h e  mayor i n  permanently d i s c h a r g i n g  r e l a t o r  
was a l s o  unnecessary t o  h i s  e f f e c t i v e  removal. B y  
f o r c e  of t h e  s t a t u t e ,  h i s  o f f i c e  became vacan t  upon 
h i s  conv ic t ion  of  t h e  fe lony .  * * * "  

This  c a s e  w a s  l a t e r  ove r ru l ed  i n  p a r t  i n  Melton v .  Oleson, 

165 Mont. 4 2 4 ,  530 P.2d 466, as t o  t h e  ho ld ing  t h a t  t h e  c l a s s i f i -  

c a t i o n  of t h e  o f f e n s e  as t o  f e lony  o r  misdemeanor was t o  be  i n t e r -  

p re t ed  by t h e  law of  t h e  j u r i s d i c t i o n  where t h e  conv ic t ion  w a s  

had was c o n t r o l l i n g ,  n o t  t h e  law of  Montana. The Court  i n  t h e  

l a t t e r  c a s e  he ld  t h a t  it was t h e  law of Montana which c o n t r o l s  

and n o t  t h e  law of  t h e  j u r i s d i c t i o n  where t h e  conv ic t ion  was had. 

This  p o r t i o n  of t h e  Anderson op in ion  i s  n o t  involved i n  t h i s  cause .  

I t  i s  our  holding t h a t  t h e  appea l  does  n o t  s t a y  t h e  

f o r f e i t u r e  of t h e  o f f i c e .  

Turning now t o  t h e  ma t t e r  of whether o r  no t  t h i s  Court  



can  s t a y  such f o r f e i t u r e .  Defendants a s s e r t  t h a t  t hey  a r e  

e n t i t l e d  t o  a s t a y  of t h e  f o r f e i t u r e  of o f f i c e  by v i r t u e  of 

s e c t i o n  95-2406, R.C.M. 1947. While t h i s  s e c t i o n  prov ides  t h a t  

a s t a y  may be gran ted  pending an appea l  i n  c a s e s  of d e a t h  

sen tence ,  imprisonment, f i n e  and p roba t ion ,  it c o n t a i n s  no such 

p rov i s ion  wi th  r e s p e c t  t o  f o r f e i t u r e  of  o f f i c e .  

Defendants contend t h a t  w e  should adopt  a s t r i c t  con- 

s t r u c t i o n  of  t h e  words " f i n a l  judgment" conta ined  i n  s e c t i o n  

94-7-401(4), a s  amended, and t h a t  a  p u b l i c  o f f i c e r  should no t  

be compelled t o  v a c a t e  h i s  o f f i c e  u n t i l  t h e  " f i n a l  judgment" 

on h i s  appea l .  We do n o t  a c c e p t  such con ten t ion .  

Rule 1, M.R.App.Civ.P., p rov ides  i n  p a r t :  

"A p a r t y  aggr ieved may appea l  from a  judgment 
o r  o r d e r ,  except  when e x p r e s s l y  made f i n a l  by 
law, i n  t h e  fo l lowing  cases :  

" ( a )  From a  f i n a l  judgment e n t e r e d  i n  an a c t i o n  
o r  s p e c i a l  proceeding commenced i n  a d i s t r i c t  
c o u r t ,  o r  brought  i n t o  a  d i s t r i c t  c o u r t  from 
another  c o u r t  o r  a d m i n i s t r a t i v e  body." 
(Emphasis s u p p l i e d . )  

Rule 7 ,  M.R.App.Civ.P., i n  p a r t  p rov ides :  

" ( c )  No s t a y  of  proceedings  s h a l l  be allowed 
upon a  judgment o r  o rde r  which adjudges  t h e  
defendant  g u i l t y  of  usurp ing ,  o r  i n t r u d i n g  i n t o ,  
o r  un lawful ly  holding p u b l i c  o f f i c e ,  c i v i l  o r  
m i l i t a r y ,  w i t h i n  t h i s  s t a t e ;  o r  which g r a n t s  a  
w r i t  of mandamus, o r  of p r o h i b i t i o n ,  a g a i n s t  a  
t r i b u n a l ,  co rpo ra t ion ,  p u b l i c  o f f i c e r ,  o r  board,  
commanding c e r t a i n  a c t s  t o  be done which ought  
t o  be done by such t r i b u n a l ,  c o r p o r a t i o n ,  p u b l i c  
o f f i c e r ,  o r  board,  and no t  involv ing  t h e  payment 
o r  a l lowance o f  money o r  i t s  e q u i v a l e n t . "  

Sec t ion  95-2404, R.C.M. 1947, i n  p a r t  p rov ides :  

" ( a )  An appea l  may be taken by t h e  defendant  on ly  
from a  f i n a l  judgment of c o n v i c t i o n ,  and o r d e r s  
a f t e r  judgment which a f f e c t  t h e  s u b s t a n t i a l  r i g h t s  
of t h e  defendant . "  (Emphasis supp l i ed . )  

These s e c t i o n s  of our  s t a t u t o r y  law s p e l l  o u t  t h e  p u b l i c  

p o l i c y  of t h e  s t a t e  and on ly  i n  e x t r a o r d i n a r y  c i rcumstances  

should t h i s  Court invoke t h e  a u t h o r i t y  g ran ted  by Rule 6 2 ( g ) ,  

M.R.Civ.P. Such c i rcumstances  do n o t  e x i s t  i n  t h i s  m a t t e r .  



Nor should  w e  suspend t h e  r u l e s  a s  provided i n  s e c t i o n  95-2402, 

R.C.M. 1947. 

I n  view of  what has  been h e r e t o f o r e  s t a t e d  it i s  o u r  

cons ide r ed  op in ion  t h a t  t h e  f o r f e i t u r e  i s  au toma t i c  upon con- 

v i c t i o n  and i n  t h i s  c a u s e  it should  n o t  be s t a y e d .  

The r e l i e f  sough t  by t h e  d e f e n d a n t s  i s  t h e r e f o r e  den i ed .  

L e t  r e m i t t i t u r  i s s u e  f o r t h w i t  

rn 

-------------- 
' / Chief  J u s t i c e  
i i 

/ J 
h W e  concur :  , 

,Bone J a c k  Green, D i s t r i c t  Judge,  
s i t t i n g  i n  p l a c e  o f  M r .  J u s t i c e  
Wesley C a s t l e s .  


