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M r .  Chief J u s t i c e  James T .  Har r i son  d e l i v e r e d  t h e  Opinion of 
t h e  Court .  

This  i s  a n  o r i g i n a l  proceeding wherein r e l a t o r s  seek 

an  a p p r o p r i a t e  w r i t  t o  o v e r t u r n  t h e  respondent  c o u r t ' s  o rde r  

denying t h e i r  motion t o  withdraw a s  p a r t i e s  p l a i n t i f f  i n  an 

a c t i o n  f i l e d  i n  respondent  c o u r t  e n t i t l e d :  "Seymour M. Bohrer;  

Miller Mutual F i r e  Insurance  Company, a c o r p o r a t i o n ;  and Home 

Insurance  Company, a c o r p o r a t i o n ,  P l a i n t i f f s ,  vs .  S t eve  C la rk ,  

d/b/a S teve  Clark  Cons t ruc t ion ;  Shaefer  Plumbing & Shee t  Metal ,  

Inc . ;  L e v i t t  Cons t ruc t ion  Systems, I n c . ,  a c o r p o r a t i o n ;  The 

Majes t ic  Company, a  c o r p o r a t i o n ,  and Morgan Drive Away, a cor -  

p o r a t i o n ,  Defendants." Counsel was heard ex p a r t e  and t h e  matter 

taken  under advisement. T h e r e a f t e r  an  o r d e r  f o r  an adve r sa ry  

hear ing  was i s sued .  Such hear ing  was h e l d ,  b r i e f s  i n  o p p o s i t i o n  

f i l e d ,  a l l  counse l  heard i n  o r a l  argument, and t h e  m a t t e r  sub- 

m i t t e d  f o r  d e c i s i o n .  

I t  appears  t h a t  Bohrer f i l e d  t h e  above mentioned a c t i o n  

i n  h i s  own name f o r  l o s s  sus t a ined  i n  t h e  amount of  $61,639.67 

a g a i n s t  t h e  defendants .  On J u l y  23, 1975, The Majes t ic  Company 

moved t o  compel Bohrer t o  j o i n  as necessary  p a r t i e s  any i n s u r -  

ance  company who was p a r t i a l l y  o r  e n t i r e l y  subrogated t o  @is 

l o s s .  M i l l e r  Mutual F i r e  Insurance  Company and Home Insurance  

Company had paid  $51,693 of t h i s  l o s s ,  and pursuant  t o  t h e  motion 

a second amended complaint  was f i l e d  inc lud ing  t h e s e  i n s u r e r s  

as p l a i n t i f f s .  T h e r e a f t e r  t h e s e  p l a i n t i f f  i n s u r e r s ,  r e l a t o r s  

he re ,  moved t o  withdraw a s  p a r t i e s  p l a i n t i f f ,  a t  which t i m e  t h e  

c a s e  had n o t  been set  f o r  a  p r e t r i a l  hea r ing  nor j u r y  t r i a l .  On 

September 23, 1976, t h e  respondent  d i s t r i c t  judge i s sued  an  

o r d e r  denying t h e  motion t o  withdraw. A f f i d a v i t s  had been f i l e d  

a long  wi th  t h i s  motion and i n  which t h e  i n s u r e r s  had r a t i f i e d  t h e  

a c t i o n  of Bohrer and agreed t o  be bound by t h e  outcome of  such 

l i t i g a t i o n .  



The p a r t i e s  t o  t h i s  o r i g i n a l  proceeding a l l  a g r e e  

t h a t  t h e  language of  S t a t e  ex r e l .  Nawd's T.V. and Appliance,  

Inc .  v .  D i s t r i c t  Court ,  Mont. , 543 P.2d 1336, 32 S t .  

Rep. 1 2 2 2  (1975) ,  i s  de t e rmina t ive  t h a t  a p a r t i a l l y  subrogated 

i n s u r e r  can  e l e c t  t o  be bound by r a t i f i c a t i o n ,  j o inde r ,  o r  sub- 

s t i t u t i o n .  Furthermore,  t h e  e l e c t i o n  i s  h i s  a lone  t o  make and 

t h e  d i s t r i c t  c o u r t  i s  g iven  no d i s c r e t i o n  i n  dec id ing  whether 

compliance wi th  Rule 17 ,  M.R.Civ.P., w i l l  be by jo inde r  o r  

r a t i f i c a t i o n .  

The defendants  i n  t h e  a c t i o n  i n  t h e  d i s t r i c t  c o u r t  a rgue  

t h a t  r e l a t o r s  should no t  p r e v a i l  he re  f o r  two reasons :  

(1) The motion t o  withdraw came t o o  l a t e  s i n c e  t h e  

i n s u r e r s  e l e c t e d  t o  become p a r t i e s  p l a i n t i f f  i n  t h e  second amended 

complaint ,  and t h e y  a r e  bound by t h a t  e l e c t i o n .  

( 2 )  Re t roac t ive  e f f e c t  should n o t  be g iven  t o  t h e  Nawd's 

T.V. r u l i n g .  

The c r u c i a l  language of  Rule 17 ,  M.R.Civ.P. s t a t e s :  

" * * * No a c t i o n  s h a l l  be d i smissed  on t h e  ground 
t h a t  it i s  n o t  prosecuted i n  t h e  name of t h e  r e a l  
p a r t y  i n  i n t e r e s t  u n t i l  a r ea sonab le  t i m e  has  been 
al lowed a f t e r  o b j e c t i o n  f o r  r a t i f i c a t i o n  of commence- 
ment of t h e  a c t i o n  by, o r  j o inde r  o r  s u b s t i t u t i o n  o f ,  
t h e  r e a l  p a r t y  i n  i n t e r e s t ;  and such  r a t i f i c a t i o n ,  
j o inde r ,  o r  s u b s t i t u t i o n  s h a l l  have t h e  s a m e  e f f e c t  
a s  i f  t h e a c t i o n  had been commenced i n  t h e  name of  
t h e  r e a l  p a r t y  i n  i n t e r e s t . "  (Emphasis supp l i ed . )  

A s  can  e a s i l y  be seen ,  t h e  p l a i n  import  of  t h i s  language 

g i v e s  t h e  real p a r t y  i n  i n t e r e s t  t h e  o p t i o n  o f  binding himself  

by r a t i f i c a t i o n ,  j o inde r ,  o r  s u b s t i t u t i o n .  This  o p t i o n  w a s  - 
n o t  g ran ted  by t h e  Nawd's T.V. d e c i s i o n  b u t  by Rule 17 ,  M.R. 

Civ.P.,  when it was amended i n  1968. 

This  r u l e  does  n o t  provide any language s t a t i n g  t h a t  

once a real p a r t y  i n  i n t e r e s t  has  chosen one of  t h e  t h r e e  p o s s i b l e  

means of  b inding himself  t o  t h e  a c t i o n ,  he i s  bar red  from chang- 

i n g  h i s  mind and proceeding i n  another  manner. A s  po in ted  o u t  



i n  Nawd's T.V. t h i s  e l e c t i o n  belongs t o  t h e  real p a r t y  i n  

i n t e r e s t ,  and t h e  on ly  a u t h o r i t y  i n  t h e  d i s t r i c t  c o u r t  i s  t o  

make s u r e  one of t h e  t h r e e ,  r a t i f i c a t i o n ,  j o inde r ,  o r  sub- 

s t i t u t i o n ,  i s  adhered t o  a f t e r  o b j e c t i o n  has  been made under 

Rule 17. 

This  o p t i o n  a s  t o  which means t h e  r e a l  p a r t y  i n  i n t e r e s t  

wishes t o  proceed belongs s o l e l y  t o  him. W e  hold t h a t  o r d i n a r i l y  

he i s  e n t i t l e d  t o  change h i s  mind and proceed under any of  t h e  

t h r e e  means, even though he has  made a prev ious  e l e c t i o n ,  as  

long a s  such a c t i o n  on h i s  p a r t  i s  prompt and has no p r e j u d i c i a l  

e f f e c t  on any p a r t y  t o  t h e  a c t i o n .  

I n  t h i s  c a s e  t h e  p a r t i a l l y  subrogated i n s u r e r s  had joined 

a s  p a r t i e s  p l a i n t i f f  i n  t h e  second amended complaint ,  b u t  p r i o r  

t o  t h e  schedul ing  of a  p r e t r i a l  hea r ing  o r  t r i a l .  They f i l e d  

a f f i d a v i t s  of  r a t i f i c a t i o n  and moved t o  withdraw as p a r t i e s  p l a i n -  

t i f f .  Through such r a t i f i c a t i o n  t h e s e  i n s u r e r s  w e r e  bound t o  

t h e  a c t i o n  under Rule 17 ,  M.R.Civ.P. The defendants  a r e  n o t  

sub jec t ed  t o  p o s s i b l e  double  jeopardy,  and w e  pe rce ive  no p re ju -  

d i c e  t o  defendants  due t o  r e l a t o r s '  a c t i o n .  

Therefore  t h e  o r d e r  of t h e  d i s t r i c t  c o u r t  i s  vaca ted .  

A new o r d e r  s h a l l  i s s u e  g r a n t i n g  t h e  motion of r e l a t o r s .  This  

op in ion  s h a l l  c o n s t i t u t e  a w r i t  of  supe rv i so ry  c o n t r  1 f o r  t h e  P 
guidance of t h e  d i s t r i c t  c o  

W e  concur:  / 


