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M r .  Chief  J u s t i c e  James T .  Ha r r i son  d e l i v e r e d  t h e  Opinion o f  
t h e  Cour t .  

I n  t h i s  c a u s e  de f endan t  Thomas J. Helehan ' s  p r o p e r t y  

i n t e r e s t  w a s  condemned by p l a i n t i f f  and p o s s e s s i o n  t a k e n  i n  

October ,  1965. I n  June ,  1976, de f endan t  was awarded $30,866 

by a  condemnation commission and judgment was e n t e r e d  f o r  t h a t  

amount p l u s  i n t e r e s t  and c o s t s ,  making a  t o t a l  judgment o f  

$87,742.04. P l a i n t i f f  sough t  t o  have t h e  judgment amended 

b u t  w a s  r e f u s e d .  Counsel f o r  de f endan t  t h e n  moved t h e  c o u r t  

t o  o r d e r  p l a i n t i f f  t o  make a  d e p o s i t  i n t o  c o u r t  o f  t h e  amount 

o f  t h e  award and judgment, which w a s  g r a n t e d  by t h e  d i s t r i c t  

c o u r t .  P l a i n t i f f  f i l e d  n o t i c e  of  a p p e a l  and a p p l i e d  f o r  a s t a y  

upon f i l i n g  a  supe r sedeas  bond. Th i s  was den i ed  by t h e  d i s t r i c t  

c o u r t  and p l a i n t i f f  w a s  a g a i n  o rde r ed  t o  make t h e  d e p o s i t .  

P l a i n t i f f  t h e n ,  ex  p a r t e ,  s ecu red  from t h i s  Cour t  a n  

o r d e r  s t a y i n g  t h e  d i s t r i c t  c o u r t ' s  o r d e r .  Defendant  moved f o r  

a n  a d v e r s a r y  h e a r i n g  which was g r a n t e d .  Such hea r i ng  was h e l d ,  

b r i e f s  f i l e d  by t h e  p a r t i e s  and counse l  w e r e  heard  i n  o r a l  a rgu-  

ment and t h e  m a t t e r  submi t t ed  f o r  d e c i s i o n .  

While many c o n t e n t i o n s  a r e  made by p l a i n t i f f  t h a t  t h e  

s t a y  o r d e r  should  remain i n  e f f e c t ,  w e  a r e  con f ron t ed  w i t h  t h e  

s t a t u t e ,  s e c t i o n  93-9920, R.C.M. 1947,  which p r o v i d e s  i n  p e r t i n e n t  

p a r t  : 

"At any t i m e  a f t e r  t h e  f i l i n g  o f  t h e  p r e l i m i n a r y  
condemnation o r d e r  o r  a f t e r  t h e  r e p o r t  and a s s e s s -  
ment o f  t h e  commissioners  have been made and f i l e d  
i n  t h e  c o u r t ,  and e i t h e r  b e f o r e  o r  a f t e r  a p p e a l  
from such assessment ,  o r  from any o t h e r  o r d e r  o r  
judgment i n  t h e  p roceed ings ,  t h e  c o u r t  o r  any judge 
t h e r e o f  a t  chambers,  upon a p p l i c a t i o n  o f  t h e  p l a i n -  
t i f f ,  s h a l l  have power t o  make a n  o r d e r  t h a t  upon 
payment i n t o  c o u r t  f o r  t h e  de f endan t  e n t i t l e d  t h e r e -  
t o  o f  t h e  amount o f  compensat ion c la imed by t h e  
de f endan t  i n  h i s  answer o r  t h e  amount a s s e s s e d ,  
e i t h e r  by t h e  commissioners  o r  by t h e  j u r y ,  a s  t h e  
c a s e  may be ,  t h e  p l a i n t i f f  be a u t h o r i z e d ,  i f  a l r e a d y  
i n  p o s s e s s i o n  of  t h e  p r o p e r t y  o f  such de f endan t  
sought  t o  be  a p p r o p r i a t e d ,  t o  c o n t i n u e  i n  such  pos- 
s e s s i o n ;  o r ,  i f  n o t  i n  p o s s e s s i o n ,  t h a t  t h e  p l a i n t i f f  



be au tho r i zed  t o  t a k e  possess ion  of such p rope r ty  
and use  and posses s  t h e  same du r ing  t h e  pendency 
and u n t i l  t h e  f i n a l  conc lus ion  of  t h e  proceedings  
and l i t i g a t i o n ,  and t h a t  a l l  a c t i o n s  and proceed- 
i n g s  a g a i n s t  t h e  p l a i n t i f f  on account  t he reo f  be 
s tayed  u n t i l  such t i m e  * * *. 
" * * * t h e  defendant  e n t i t l e d  t h e r e t o ,  i f  t h e r e  
be no d i s p u t e  as t o  t h e  ownership of t h e  p r o p e r t y ,  
may a t  any t ime demand and r e c e i v e  upon o r d e r  of 
t h e  c o u r t ,  a l l  o r  any p a r t  of t h e  money s o  depos i t ed  * * * 

" * * * and provided,  f u r t h e r ,  t h a t  t h e  c o u r t  s h a l l  
n o t  o rde r  t h e  d e l i v e r y  t o  any defendant  of more 
than  seventy- f ive  (75)  per  c e n t  of t h e  money de- 
p o s i t e d  on h i s  account  except  upon p o s t i n g  of bond 
by such defendant  equa l  t o  t h e  amount i n  excess  of  
seventy- f ive  (75) pe r  c e n t ,  w i t h  s u r e t i e s  t o  be 
approved by t h e  c o u r t ;  t o  repay t o  t h e  p l a i n t i f f  
such amounts withdrawn a s  a r e  i n  excess  of h i s  f i n a l  
award i n  t h e  proceedings ."  

Th i s  Court i n  S t a t e  v. Bradshaw Land & Livestock Co., 99 

Mont. 95, 103,  43 P.2d 674, i n  r e f e r r i n g  t o  t h i s  s e c t i o n  of  ou r  

Codes, s t a t e d  : 

"By t h e s e  s t a t u t e s  t h e  p l a i n t i f f s  a r e  accorded 
t h e  r i g h t  of appea l  t o  t h i s  c o u r t .  They must ,  
i n  o rde r  t o  g a i n  posses s ion ,  pay t h e  amount of 
t h e  compensation and damages awarded i n t o  c o u r t .  
I f  t hey  do n o t  pay t h e  amount of t h e  judgment 
w i th in  t h i r t y  days ,  and a showing of nonpayment 
i s  made, t h e  t r i a l  c o u r t  must s e t  a s i d e  t h e  
e n t i r e  proceedings  and r e s t o r e  possess ion .  No 
method i s  provided f o r  a s t a y  of proceedings  
pending a n  appea l ;  i n  f a c t ,  t h e  s t a t u t e  e x p r e s s l y  
d e c l a r e s  t h a t  none of t h e  proceedings  provided 
f o r  by s t a t u t e  s h a l l  o p e r a t e  a s  a s t a y  of proceed- 
i ngs .  I t  i s  e x p r e s s l y  provided t h a t  t h e  p l a i n t i f f s ,  
by payment i n t o  c o u r t  of t h e  amount a s s e s s e d ,  ' s h a l l  
no t  be t he reby  prevented o r  precluded from appea l -  
i ng  from such assessment ,  b u t  may appea l  i n  t h e  
same manner and wi th  t h e  same e f f e c t  a s  i f  no 
money had been depos i t ed  o r  s e c u r i t y  g iven . '  These 
s t a t u t o r y  p r o v i s i o n s ,  i f  v a l i d ,  a r e  conc lus ive  of 
t h e  r i g h t  o f  t h e  p l a i n t i f f s  t o  appea l . "  

The Department of Highways contends  t h a t  s e c t i o n  93-9917, 

R.C.M. 1947, i s  a u t h o r i t y  f o r  a s t a y  of  t h e  judgment, whi le  de- 

fendant  c a l l s  a t t e n t i o n  t o  s e c t i o n  93-9905(3),  R.C.M. 1947, which 

provides  i n  p a r t :  

" * * * Such appea l  does  n o t  s t a y  any f u r t h e r  
proceedings under t h i s  c h a p t e r ,  except  t h a t  t h e  
d i s t r i c t  c o u r t  on motion o r  ex p a r t e  may g r a n t  a 
s t a y  f o r  such pe r iod  of t i m e  and under such 



c o n d i t i o n s  a s  t h e  c o u r t  deems p rope r . "  

A s  h e r e t o f o r e  s t a t e d  t h e  d i s t r i c t  c o u r t  denied a  s t a y  t o  t h e  

Department of Highways. 

This  apparen t  c o n f l i c t  was recognized by t h i s  Court  

i n  Robertson v. S t a t e  Highway Comm'n, 148 Mont. 275, 281, 282, 

420 P.2d 2 1 ,  where w e  s t a t e d :  

"A f u r t h e r  p rocedura l  ma t t e r  appears .  A f t e r  t h e  
w r i t  of execut ion  i s s u e d ,  respondents  f i l e d  a  
n o t i c e  of appea l  and pe r f ec t ed  t h e i r  appea l .  Re-  
spondents u rge  t h a t  t h i s  s t a y s  t h e  judgment under 
R.C.M. 1947, 5 93-8011. Respondents d i d  n o t  f i l e  
a  bond, a s s e r t i n g  t h a t  even though such a  bond i s  
r equ i r ed  under s e c t i o n  93-8011, (and t h i s  being an 
eminent domain c a s e ,  s e e  Rule 81) t h a t  under Rule 
6 2 ( e ) ,  M.R.Civ.P., no s e c u r i t y  i s  r equ i r ed  when 
t h e  S t a t e  i s  t h e  a p p e l l a n t .  There i s  seemingly a 
c o n f l i c t  h e r e  between t h e  Rules of  C i v i l  Procedure,  
Rule 6 2 ( e )  and s e c t i o n  93-8011, whether s e c u r i t y  
i s  r equ i r ed  i n  eminent domain appea l s .  However, 
he re  aga in  comes t h e  c o n f l i c t  between t h e  a p p l i c a n t s '  
p o s i t i o n  t h a t  t h i s  i s  an eminent domain proceeding 
i n  i t s  e n t i r e t y  and t h a t  of t h e  respondents  who 
would d i v i d e  t h e  c a s e ;  t h a t  i s ,  (1) eminent domain 
a s  t o  record  p rope r ty  owners and (2 )  damages ( i n -  
v e r s e  condemnation) a s  t o  t h e  a p p l i c a n t s .  Th i s  
c o n f l i c t ,  i f  it be one,  may n e c e s s a r i l y  be involved 
i n  t h e  appea l  of t h e  judgment on i t s  m e r i t s .  But, 
f o r  ou r  purposes he re ,  w e  indulge  i n  t h e  presumption 
of c o r r e c t n e s s  of t h e  judgment and w i l l  no t  permi t  
a  c o l l a t e r a l  a t t a c k .  (See g e n e r a l l y  30 C.J.S. 
Eminent Domain § 326, pp. 195-198; Thompson v.  
Chicago, B.  & Q. R. Co., 78 Mont. 170, 253 P. 313; 
Mi t che l l  v.  G a r f i e l d  County, 123 Mont. 115, 208 
P.2d 497 . )"  

When t h e  ma t t e r  came on f o r  hear ing  on t h e  m e r i t s  no i s s u e  w a s  

r a i s e d  i n  t h i s  r ega rd .  See Montana S t a t e  Highway Comm'n v s .  

Robertson & Blossom, 151 Mont. 205, 4 4 1  P.2d 181. 

It i s  our  op in ion  t h a t  t h e  Department of Highways must make 

t h e  d e p o s i t  of  t h e  award gran ted  by t h e  commissioners. However, 

c e r t a i n  q u e s t i o n s  a s  t o  t h e  amount of t h e  judgment a r e  r a i s e d ,  

such a s  t h e  al lowance of of  an a t t o r n e y  f e e  wi thout  a  hea r ing ,  

a l lowing i n t e r e s t  a t  lo%, and a l lowing  a  c o s t  b i l l  wi thout  n o t i c e .  

These m a t t e r s  should be heard by t h e  c o u r t  upon n o t i c e  and should 

n o t  be r equ i r ed  t o  be depos i t ed  and become s u b j e c t  t o  withdrawal.  



The s i t u a t i o n  h e r e  i s  much l i k e  t h a t  i n  Robertson v .  S t a t e  

Highway Comm'n, 148 Mont. 275, 283, 4 2 0  P.2d 21, where w e  he ld  

no i n t e r e s t  be  d e p o s i t e d .  

T h e  d i s t r i c t  c o u r t  i s  d i r e c t e d  t o  make an  amend d  P 
o r d e r  r e q u i r i n g  d e p o s i t  

award. 

W e  concur :  LL 

J u  t i c e  

---------------- 

s i t t i n w p l a c e  of  M r .  
Wesley C a s t l e s .  


