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M r .  Chief J u s t i c e  James T.  Harr ison d e l i v e r e d  t h e  Opinion of 
t h e  Court .  

This i s  an o r i g i n a l  proceeding wherein r e l a t o r s  seek 

an a p p r o p r i a t e  w r i t  t o  review an o r d e r  of October 6, 1976, 

en t e red  by t h e  respondent  c o u r t  i n  a cause  pending i n  s a i d  

c o u r t  e n t i t l e d :  "Roger E. Bergmeier, P e t i t i o n e r ,  v s .  The 

Montana S t a t e  Board of Personnel  Appeals; Brent  Cromley, 

Chairman of s a i d  Board; t h e  Montana S t a t e  Department of Admin- 

i s t r a t i o n ;  Jack C.  C ros se r ,  D i r ec to r  of s a i d  Department; and 

t h e  Montana S t a t e  Department of Natura l  Resources and Conser- 

v a t i o n ,  Gary Wicks, D i r e c t o r  of s a i d  Department, Respondents." 

Upon t h e  f i l i n g  of t h e  a p p l i c a t i o n  counse l  was heard ex p a r t e  

and t h e  m a t t e r  t aken  under advisement. T h e r e a f t e r  an  o r d e r  

was i s sued  f o r  an adversary  hear ing .  Such hear ing  has now been 

he ld ,  b r i e f s  f i l e d ,  counsel  heard i n  o r a l  argument, and t h e  

m a t t e r  submit ted.  

I t  appears  t h a t  r e l a t o r s  o b j e c t  t o  t h e  o r d e r  above r e -  

f e r r e d  t o  because they  contend it i s  c o n t r a r y  t o  s e c t i o n  82- 

4209, R.C.M. 1947. 

The f a c t s  a s  d i s c l o s e d  by t h e  r eco rd  be fo re  us  i s  t h a t  

Bergmeier, a s t a t e  employee, appealed h i s  wage c l a s s i f i c a t i o n .  

Being d i s s a t i s f i e d  wi th  t h e  d e c i s i o n  of t h e  Board of  Personnel  

Appeals he p e t i t i o n e d  t h e  d i s t r i c t  c o u r t  f o r  a j u d i c i a l  review 

a s  provided i n  s e c t i o n  82-4216, R.C.M. 1947. Subdiv is ion  ( 4 )  

of t h a t  s e c t i o n  prov ides :  

" ( 4 )  Within t h i r t y  (30)  days  a f t e r  t h e  s e r v i c e  
of t h e  p e t i t i o n ,  o r  w i th in  f u r t h e r  t i m e  allowed 
by t h e  c o u r t ,  t h e  agency s h a l l  t r a n s m i t  t o  t h e  
reviewing c o u r t  t h e  o r i g i n a l  o r  a c e r t i f i e d  copy 
of t h e  e n t i r e  record  of t h e  proceeding under 
review. By s t i p u l a t i o n  of a l l  p a r t i e s  t o  t h e  
review proceedings ,  t h e  r eco rd  may be shor tened .  
A p a r t y  unreasonably r e f u s i n g  t o  s t i p u l a t e  t o  
l i m i t  t h e  r eco rd  may be taxed by t h e  c o u r t  f o r  
t h e  a d d i t i o n a l  c o s t s .  The c o u r t  may r e q u i r e  o r  
permit  subsequent c o r r e c t i o n s  o r  a d d i t i o n s  t o  
t h e  record ."  

Sec t ion  82-4209, R.C.M. 1947, p rov ides  i n  subsec t ion  ( 5 ) :  



" ( 5 )  The record  i n  a  c o n t e s t e d  c a s e  s h a l l  
inc lude :  

" ( a )  A l l  p l ead ings ,  motions,  i n t e rmed ia t e  
r u l i n g s .  

" ( b )  A l l  evidence rece ived  o r  cons idered ,  i n -  
c l u d i n g  a  s tenographic  r eco rd  of o r a l  proceed- 
i n g s  when demanded by a  p a r t y .  

" ( c )  A s ta tement  of m a t t e r s  o f f i c i a l l y  no t i ced .  

" ( d )  Questions and o f f e r s  of p roo f ,  o b j e c t i o n s ,  
and r u l i n g s  thereon .  

" ( e )  Proposed f i n d i n g s  and excep t ions .  

" ( f )  Any d e c i s i o n ,  op in ion  o r  r e p o r t  by t h e  
hear ing  examiner o r  agency member p r e s i d i n g  a t  t h e  
hear ing .  

" ( 9 )  A l l  s t a f f  memoranda o r  d a t a  submitted t o  
t h e  hear ing  examiner o r  members of  t h e  agency 
a s  evidence i n  connect ion wi th  t h e i r  c o n s i d e r a t i o n  
of t h e  c a s e . "  

Subsect ion ( 6 )  of t h e  same s e c t i o n  provides:  

" ( 6 )  The s tenographic  record  of o r a l  proceedings  
o r  any p a r t  thereof  s h a l l  be t r a n s c r i b e d  on r e q u e s t  
of  any p a r t y .  Unless o the rwi se  provided by s t a t u t e ,  
t h e  c o s t  of t h e  t r a n s c r i p t i o n  s h a l l  be pa id  by t h e  
r eques t ing  p a r t y . "  

The Board d i d  n o t  t r a n s m i t  t h e  r eco rd  w i t h i n  t h e  3 0  days  

set  by law, nor f u r n i s h  a  t r a n s c r i p t i o n  of t h e  s tenographic  

r eco rd ,  b u t  d i d  f i l e  w i th  t h e  d i s t r i c t  c o u r t  a  t a p e  r eco rd ing .  

P r i o r  t o  t h e  i s suance  of t h e  o r d e r  of October 6 ,  t h e  d i s t r i c t  

c o u r t  had i s sued  an o r d e r  t o  show cause  t o  t h e  execu t ive  d i r e c t o r  

of t h e  Board r e q u i r i n g  him t o  show cause  why he should n o t  pro- 

duce t h e  record  of t h e  o r a l  proceedings  be fo re  t h e  Board. 

A t  t h e  show cause  hear ing  t h e  Board contended it could 

n o t  a f f o r d  t o  supply a  t r a n s c r i p t .  Following t h e  hea r ing  t h e  

c o u r t  e n t e r e d  t h e  fo l lowing  o r d e r :  

" In  t h e  above e n t i t l e d  a c t i o n ,  t h e  hear ing  t o  
show cause why Robert  R.  Jensen,  Adminis t ra tor ,  
Board of Personnel  Appeals, should n o t  be ordered  
t o  produce t h e  w r i t t e n  t r a n s c r i p t  of  t h e  above 
e n t i t l e d  a d m i n i s t r a t i v e  proceedings ,  having come 



b e f o r e  t h i s  Cour t ,  and t h e  Cour t  having d u l y  
cons ide r ed  t h e  same; 

" I T  I S  HEREBY ORDERED, ADJUDGED AND DECREED t h a t  
t h e  Board of  Personne l  Appeals  p r o v i d e  t h i s  Cour t  
w i t h  a  w r i t t e n  t r a n s c r i p t  o f  t h e  o r a l  p roceed ings  
b e f o r e  t h e  Board o f  Personne l  Appeals  i n  t h e  above 
e n t i t l e d  c a s e . "  

The Board a rgues  t h a t  t h e  c o u r t  ha s  s h i f t e d  t h e  respon-  

s i b i l i t y  of  paying f o r  t h e  t r a n s c r i p t  from t h e  p a r t i e s  invo lved  

i n  t h e  p roceed ing ,  p l a c i n g  it upon t h e  Board ho ld ing  t h e  h e a r i n g .  

However, t h e  c o u r t ' s  o r d e r  makes no p r o v i s i o n  f o r  payment, it 

merely  p r o v i d e s  t h a t  a  w r i t t e n  t r a n s c r i p t  o f  t h e  o r a l  proceed- 

i n g s  be  f u r n i s h e d ,  a l l  as r e q u i r e d  by t h e  s t a t u t o r y  law. 

I n  t h i s  s i t u a t i o n  t h e  r e l i e f  sough t  i s  den i ed  and t h e  

p roceed ing  i s  o rde r ed  d 

Chief  J u s t i c e  

W e  concur :  


