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M r .  ~ u s t i c e  Frank I. Haswell d e l i v e r e d  t h e  Opinion of t h e  Court .  

This  i s  a n  a c t i o n  f o r  damages by t h e  purchaser  of a 

ranch a g a i n s t  two r e a l  estate a g e n t s  based on a l l e g e d  f r a u d u l e n t  

r e p r e s e n t a t i o n s  whereby he was induced t o  e n t e r  i n t o  t h e  purchase  

c o n t r a c t .  The d i s t r i c t  c o u r t  of  G a l l a t i n  County e n t e r e d  summary 

judgment f o r  defendants .  P l a i n t i f f  purchaser  appea ls .  

A synops i s  of  t h e  t r a n s a c t i o n  forming t h e  b a s i s  of  t h i s  

s u i t  appears  i n  ou r  op in ion  i n  B a i l s  v .  Gar, Mont . I 

P. 2d , 33 St.Rep. 1 2 5 6 .  That  c a s e  w a s  a  s u i t  by t h e  pur- 

chase r  of  t h e  ranch a g a i n s t  t h e  seller based on a l l e g e d  f a l s e  

r e p r e s e n t a t i o n s  inducing t h e  purchaser  t o  e n t e r  i n t o  t h e  c o n t r a c t ;  

t h e  i n s t a n t  c a s e  i s  a s u i t  by t h e  purchaser  a g a i n s t  t h e  two real 

e s t a t e  a g e n t s  based upon s u b s t a n t i a l l y  t h e  same r e p r e s e n t a t i o n s .  

W e  v a c a t e  t h e  summary judgment he re  f o r  t h e  same r easons  we vacated 
sup ra ,  

it i n  B a i l s  v.  G a r / v i z .  t h a t  t h e r e  a r e  genuine i s s u e s  of  m a t e r i a l  

f a c t  p rec lud ing  summary judgment. 

The a l l e g e d  f a l s e  r e p r e s e n t a t i o n s  i n  t h e  i n s t a n t  s u i t  

a r e  t h a t  t h e  ranch c o n t a i n s  5,200 deeded a c r e s ;  t h a t  it would 

r a i s e  and s u s t a i n  400 animal u n i t s ;  t h a t  t h e r e  w e r e  300 a c r e s  of  

hay land  which produced 900 t o n s  of  hay pe r  y e a r ;  t h a t  t h e r e  were 

6 0  acres of c r o p b n d  which produced 2 1  bushe l s  of g r a i n  pe r  acre; 

and t h a t  t h e  p rope r ty  would produce an income of a t  leas t  $80,000 

p e r  year .  

A so-ca l led  "brochure" appears  t o  c o n t a i n  t h e  p r i n c i p a l  

r e p r e s e n t a t i o n s  on which t h e  i n s t a n t  c a s e  i s  based,  and t h e  r e a l  

source  of f a c t u a l  i s s u e s .  I t  i s  bo th  i d e n t i f i e d  a s  "Exh ib i t  A" 

a t t a c h e d  t o  t h e  complaint  which c o n t a i n s  t h e  f i r s t  f o u r  represen-  

t a t i o n s  complained o f ,  and a t  one p o i n t  it i s  r e f e r r e d  t o  by a 

de fense  a t t o r n e y  a s  t h e  "missing brochure" .  There i s  much con- 

f u s i o n  surrounding it. 

B a i l s  says  he r ece ived  a "brochure" ,  a p p a r e n t l y  from 

Richardson, d e s c r i b i n g  t h e  ranch  and c o n t a i n i n g  most of t h e  



m i s r e p r e s e n t a t i o n s  complained o f .  Although he  does  n o t  iden-  

t i f y  " E x h i b i t  A" as t h e  document he r e c e i v e d ,  he s a y s  it i s  

v e r y  s i m i l a r  t o  it. Richardson s a y s  he r e c e i v e d  t h e  "brochure"  

from Wheeler and s imply r e l a y e d  it t o  B a i l s .  Wheeler a r g u e s  

Richardson must have changed it because  B a i l s  does  n o t  i d e n t i f y  

t h e  one Wheeler s e n t  a s  t h e  one he r e c e i v e d .  

These c o n f l i c t i n g  c o n t e n t i o n s  concern ing  t h e  "brochure"  

t o g e t h e r  w i t h  ou r  d i s c u s s i o n  i n  B a i l s  v .  Gar, s u p r a ,  i n d i c a t e  

i s s u e s  o f  f a c t  p r ec lud ing  summary judgment. 

A s  t o  t h e  f i f t h  r e p r e s e n t a t i o n ,  de f endan t s  a r g u e  t h e  

r e p r e s e n t a t i o n  t h e  ranch  would produce $80,000 income i s  a n  

op in ion  and n o t  a c t i o n a b l e  a s  f r aud .  T h i s  r e p r e s e n t a t i o n  ap- 

p a r e n t l y  came o u t  o f  a  d i s c u s s i o n  among t h e  p a r t i e s  w h i l e  B a i l s  

was be ing  shown t h e  ranch.  B a i l s  s a y s  Richardson s t a t e d  t h e  

ranch  would produce $100,000 income and Wheeler reduced t h a t  

f i g u r e  t o  $80,000. B a i l s  s a y s  he be l i eved  t h e s e  men t o  be  hones t  

and t r u s t e d  them. 

A l l  p a r t i e s  c i t e  t h e  fo l l owing  r u l e  as  c o n t r o l l i n g :  

" * * * I f  t h e  p a r t y  exp re s s ing  t h e  op in ion  p o s s e s s e s  
s u p e r i o r  knowledge, such a s  would reasonab ly  
j u s t i f y  t h e  conc lu s ion  t h a t  h i s  o p i n i o n  c a r r i e s  
w i t h  it t h e  impl ied  a s s e r t i o n  t h a t  he knows t h e  
f a c t s  which j u s t i f y  it, h i s  s t a t e m e n t  i s  a c t i o n -  
a b l e  i f  he knows t h a t  he does  n o t  h o n e s t l y  e n t e r -  
t a i n  t h e  op in ion  because  it i s  c o n t r a r y  t o  t h e  f a c t s . "  
Como Orchard Land Co. v .  Markham, 54 Mont. 438, 
443, 171  P. 274. 

The op in ion  o f  t h e  Cour t  i n  Como c o n t i n u e s :  

"So, l i k e w i s e ,  a n  op in ion  may be  s o  blended w i t h  
f a c t s  t h a t  it amounts t o  a s t a t emen t  o f  f a c t s . "  

W e  hold  t h e  income r e p r e s e n t a t i o n  may be  a c t i o n a b l e  wi th-  

i n  e i t h e r  of  t h e  above r u l e s  depending on d e t e r m i n a t i o n  o f  i s s u e s  

o f  f a c t .  I n d i c a t i o n s  a r e  t h e  r e a l  e s t a t e  b roke r s  had s u p e r i o r  

knowledge o f  ranch ing  and one o f  them had s u p e r i o r  knowledge of  

t h e  p a r t i c u l a r  ranch  i n  q u e s t i o n .  A c a s h  f low e s t i m a t e  had been 

prepared  t h a t  yea r  i n d i c a t i n g  a  much lower income. 



For  t h e  f o r e g o i n g  r e a s o n s ,  t h e  summary judgment i s  

v a c a t e d  and t h e  c a u s e  remanded t o  t h e  d i s t r i c t  c o u r t ,  G a l l a t i n  

County, f o r  f u r t h e r  p r o c e e d i n g s  c o n s i s t e n t  w i t h  t h i s  o p i n i o n .  

J u s t i c e  


