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M r .  J u s t i c e  Frank I. Haswell d e l i v e r e d  t h e  Opinion of  t h e  Court .  

Defendant William Chr i s topher  Sa the r  was convic ted  of  

t h e  crime of  a t tempted bu rg l a ry  by ju ry  v e r d i c t  i n  t h e  d i s t r i c t  

c o u r t  of  Missoula County. H e  was sentenced t o  a t e r m  o f  50 

y e a r s  i n  t h e  s t a t e  p r i s o n  a s  a p e r s i s t e n t  f e lony  o f f ende r .  D e -  

f endant  appea l s  from t h e  sen tence  imposed. 

  his c a s e  comes t o  u s  on t h e  b a s i s  of a n  agreed s t a t e -  

ment o f  t h e  proceedings ,  t h e  d i s t r i c t  c o u r t  f i l e ,  and a cer t i -  

f i e d  copy of  t h e  docket  e n t r i e s  i n  l i e u  of  a t r a n s c r i p t  and ex- 

h i b i t s  pursuant  t o  s e c t i o n  95-2408, R.C.M. 1947. 

Defendant S a t h e r  and Claude S y l v e s t e r  McIntosh w e r e  

a r r e s t e d  on September 30, 1975. They w e r e  i n c a r c e r a t e d  i n  t h e  

Missoula County j a i l .  On October 15  they  w e r e  j o i n t l y  charged 

by d i r e c t  in format ion  wi th  t h e  cr imes of  a t tempted bu rg l a ry  and 

t h e f t .  Each e n t e r e d  a p l e a  of  no t  g u i l t y  t o  each charge.  

On October 31 a w r i t t e n  p l ea  ba rga in  proposa l  and agree-  

ment s igned by t h e  deputy county a t t o r n e y  and McIntosh w a s  f i l e d  

wi th  t h e  d i s t r i c t  c o u r t .  The S t a t e ,  i n  c o n s i d e r a t i o n  o f  a p l e a  

of  g u i l t y  t o  t h e  two cha rges ,  agreed t o  recommend a sen tence  of  

10 y e a r s  on t h e  charge of  a t tempted bu rg l a ry  and 5 y e a r s  on t h e  

charge o f  t h e f t  t o  be served concur ren t ly  and ano the r  1 0  y e a r s  

and 5 y e a r s  on charges  i n  ano the r  c a s e  t o  be served c o n c u r r e n t l y  

i n  t h a t  case but  consecu t ive ly  w i th  t h e  s en t ence  imposed f o r  t h e  

a t tempted bu rg l a ry .  

On November 4 McIntosh appeared i n  c o u r t  wi th  counse l ,  

withdrew h i s  p l e a  of  n o t  g u i l t y  t o  t h e  charges  of  a t t empted  

bu rg l a ry  and t h e f t  and en t e red  a p l e a  o f  g u i l t y  t o  each charge.  

A p resen tence  i n v e s t i g a t i o n  w a s  o rdered  and sen tenc ing  set f o r  

November 20. 

On November 20 McIntosh r ece ived  a sen tence  i n  conformity  

w i th  t h e  p l e a  barga in  proposa l  and agreement. McIntosh had pre-  

v i o u s l y  been convic ted  of t h r e e  f e l o n i e s ,  two of  them w i t h i n  t h e  



prev ious  f i v e  years .  

I n  t h e  meantime du r ing  t h e  week of November 7  t o  Nov- 

ember 1 4  a  p a r o l e  r evoca t ion  hea r ing  w a s  he ld  i n  t h e  Missoula 

County s h e r i f f ' s  o f f i c e  on defendant  S a t h e r ' s  p a r o l e .  Defen- 

d a n t  Sa the r  reques ted  counse l  bu t  was n o t  r ep re sen ted  by counse l  

a t  t h e  p a r o l e  r evoca t ion  hear ing .  On November 1 4  defendant  

Sa the r  w a s  t r a n s p o r t e d  t o  t h e  Montana S t a t e  P r i son  i n  Deer Lodge. 

On December 29 t h e  Pa ro l e  Board a t  Montana S t a t e  P r i s o n  revoked 

defendant  S a t h e r ' s  p a r o l e  con t ingen t  on h i s  c a s e  being recon- 

s i d e r e d  a f t e r  d i s p o s i t i o n  of  t h e  pending charges .  

The charges  of  a t tempted bu rg l a ry  and t h e f t  a g a i n s t  

defendant  Sa the r  werese t  f o r  t r i a l  i n  t h e  A p r i l ,  1976 ju ry  term. 

Names of  p o t e n t i a l  j u r o r s  w e r e  drawn on February 20. On March 

16 t h e  p rospec t ive  j u ry  pane l  was f i n a l i z e d  and s e n t  q u e s t i o n n a i r e s  

by t h e  c l e r k  of  c o u r t .  On March 18 t h e  c a s e  w a s  s e t  f o r  t r i a l  on 

A p r i l  5 as t h e  9 t h  ca se .  On March 22 t h e  c a s e  was reset f o r  t r i a l  

from t h e  9 t h  c a s e  t o  t h e  1 9 t h  c a s e  on A p r i l  5. Subsequently t h e  

c a s e  was reset f o r  A p r i l  1 2  and f i n a l l y  f o r  A p r i l  8. 

On A p r i l  7 defendant  Sa the r  w a s  t r a n s p o r t e d  from t h e  

s ta te  p r i s o n  t o  t h e  Missoula County j a i l .  On t h a t  d a t e  t h e  dep- 

u t y  county a t t o r n e y  f i l e d  and served upon d e f e n d a n t ' s  counse l  a 

n o t i c e  of i n t e n t  t o  seek inc reased  punishment pursuant  t o  sec-  

t i o n s  95-1506 and 95-1507, R.C.M. 1947, by reason  o f  d e f e n d a n t ' s  

p r i o r  conv ic t ion  of kidnapping.  A t  t h a t  t i m e  t h e  deputy county 

a t t o r n e y  s t a t e d  t h a t  he would withdraw t h i s  n o t i c e  i f  defendant  

p lead g u i l t y  be fo re  t h e  c a s e  went t o  t r i a l  and would thereupon 

recommend a sen tence  of  10 years .  

The t r i a l  s t a r t e d  on A p r i l  8 .  A t  t h e  conc lus ion  o f  t h e  

s t a t e ' s  case- in -ch ie f ,  t h e  p r e s i d i n g  judge d i smissed  t h e  charge  

o f  t h e f t  on motion of t h e  S t a t e .  On A p r i l  12 ,  t h e  j u ry  r e t u r n e d  

a v e r d i c t  of  g u i l t y  on t h e  charge  of  a t tempted bu rg l a ry .  On 

A p r i l  19 defendant  Sa the r  was sentenced t o  50 yea r s  imprisonment 



in the state prison and given credit for 45 days served in the 

Missoula County jail. No presentence report was made by the 

State Board of Pardons. 

On more than one occasion between defendant Sather's 

arrest and trial the deputy county attorney and defendant's 

counsel discussed the matter of defendant's plea. The deputy 

county attorney offered to recommend to the sentencing judge 

that defendant receive a sentence of 10 years in the state 

prison if he agreed to plead guilty. 

At the start of trial and again on the day of sentenc- 

ing, counsel for defendant objected to the filing of notice to 

seek increased punishment less than 24 hours before trial con- 

tending that the filing of such notice under the circumstances 

was unlawful and unfair. The district court overruled defendant's 

objection. 

We were advised upon oral argument that during the pen- 

dency of this appeal, defendant Sather applied to the Sentence 

Review Board for reduction of his sentence which was denied. 

Defendant has appealed from the final judgment. All 

specifications of error are directed at the sentence imposed. 

None are directed at his conviction of attempted burglary. 

Defendant raises three specifications of error: 

(1) That Montana's statute of increased punishment for 

prior offenders as applied in this case denies defendant due 

process of law as required by federal and state constitutional 

provisions. 

(2) That the notice of intention to seek increased punish- 

ment was not timely served. 

(3) That defendant was not given proper credit for time 

served prior to conviction against the sentence imposed. 

Defendant's first specification of error carries us into 

deep constitutional waters. He claims that realistically he was 



sentenced t o  10 y e a r s  f o r  a t tempted bu rg l a ry  and 40 y e a r s  f o r  

r e f u s i n g  t o  plead g u i l t y  and i n s i s t i n g  upon a ju ry  t r i a l .  The 

c o r e  of  h i s  argument i s  simply t h a t  t h e  p rosecu to r  used p l e a  

ba rga in ing  procedures  and invoked t h e  h a b i t u a l  c r i m i n a l  s t a t u t e  

f o r  an  improper purpose and when t h a t  d i d  n o t  work, t h e  judge 

punished him wi th  an exces s ive  sen tence  f o r  r e f u s i n g  t o  p lead  

g u i l t y .  Defendant a s s e r t s  t h a t  t h e  t o t a l i t y  of  c i rcumstances  

demonstra tes  t h e  t r u t h  of  h i s  c o n t e n t i o n s  and s p e c i f i c a l l y  p o i n t s  

t o  t hese :  

(1) Knowledge by t h e  p rosecu to r  of  d e f e n d a n t ' s  p r i o r  

c o n v i c t i o n  long b e f o r e  invoking t h e  h a b i t u a l  c r i m i n a l  s t a t u t e  on 

t h e  eve of  t r i a l ,  ( 2 )  apparen t  de t e rmina t ion  by t h e  p rosecu to r  

t h a t  t h e  p u b l i c  i n t e r e s t  r equ i r ed  no g r e a t e r  sen tence  t h a n  1 0  y e a r s  

a s  evidenced by t h e  p r o s e c u t o r ' s  o f f e r  t o  recommend a  10 yea r  sen- 

t e n c e  i f  defendant  would p lead  g u i l t y ,  ( 3 )  a f t e r  invoking t h e  

h a b i t u a l  c r i m i n a l  s t a t u t e  less than  24 hours  be fo re  t r i a l ,  t h e  

p r o s e c u t o r ' s  o f f e r  t o  withdraw it and recommend a  1 0  yea r  sen tence  

i f  defendant  would plead g u i l t y  be fo re  t h e  t r i a l  s t a r t e d ,  ( 4 )  t h e  

f a i l u r e  o f  t h e  sen tenc ing  judge t o  s ecu re  and u t i l i z e  a presen tence  

i n v e s t i g a t i o n  and r e p o r t  from t h e  S t a t e  Board o f  Pardons i n  sen- 

t enc ing  defendant ,  and (5 )  t h e  d i s p a r i t y  of  sen tence  imposed upon 

h i s  codefendant who plead g u i l t y  as compared t o  t h e  s en t ence  he 

rece ived .  Because of  t h e s e  c i rcumstances ,  defendant  con tends  he 

was denied due p roces s  i n  v i o l a t i o n  o f  f e d e r a l  and s t a t e  c o n s t i -  

t u t i o n a l  requirements .  

The S t a t e ,  on t h e  o t h e r  hand, d e n i e s  any abuse of  d i s -  

c r e t i o n  o r  misconduct on t h e  p a r t  of  t h e  p rosecu to r  o r  s en t enc ing  

judge. The S t a t e  p o i n t s  o u t  t h a t  t h e  p r a c t i c e  of  p l e a  ba rga in ing  

between t h e  p rosecu to r  and defendant  wherein t h e  p rosecu to r  o f f e r s  

t o  recommend a  l i g h t e r  sen tence  i n  exchange f o r  a  g u i l t y  p l e a  i s  

n e i t h e r  c o e r c i v e  i n  a  c o n s t i t u t i o n a l  s ense  nor  o therwise  c o n s t i t u -  

t i o n a l l y  in f i rm.  The S t a t e  a rgues  t h a t  where, a s  he re ,  t h e r e  i s  



no evidence of bad faith, discrimination or arbitrary use of 

plea bargaining, it is unobjectionable. The State emphasizes 

that both the prosecutor and judge acted within the limits of 

their statutory authority in sentencing defendant under Montana's 

habitual criminal statute. The State denies any abuse of dis- 

cretion on the part of the prosecutor or judge. In short, the 

State denies any "due process" violation under the facts of this 

case. 

It is important to note that defendant does not attack 

plea bargaining per se nor contend that Montana's habitual crim- 

inal statute is unconstitutional on its face. Defendant's con- 

stitutional attack is bottomed on the proposition that these 

procedures were unconstitutionally applied in his case to deny 

him due process of law. 

The broad dimensions of the pertinent constitutional re- 

quirements are quite clear. A person cannot be deprived of his 

liberty without due process of law. Fourteenth Amendment, United 

States Constitution; Art. 11, Section 17, 1972 Montana Constitu- 

tion. A defendant in a criminal case has a constitutional right 

to a jury trial, Sixth Amendment, United States Constitution; 

Art. 11, Section 26, 1972 Montana Constitution. He also has the 

right or privilege against self-incrimination. Fifth Amendment, 

United States Constitution; Art. 11, Section 25, 1972 Montana 

Constitution. He waives these rights by entering a plea of guilty, 

but such waiver must be voluntary. Brady v. United States, 397 

U.S. 742, 90 S.Ct. 1463, 25 L Ed 2d 747, and cases cited therein. 

A coerced plea of guilty violates constitutional due process 

requirements. Rohrer v. Montana, 237 F.Supp. 747 (1965). Imper- 

missible coercion may exist in a variety of forms arising out of 

the conduct of the prosecutor or judge acting within statutory 

authority. North Carolina v. Pearce, 395 U.S. 711, 8 4  S.Ct. 2072, 

23 L Ed 2d 656; Hayes v. Cowen, United States Court of Appeals, 



6 t h  C i r c u i t  (No. 76-1409), December 30, 1976. V i n d i c t i v e ,  re- 

t a l i a t o r y  o r  p u n i t i v e  u se  of o therwise  unob jec t ionab le  procedures  

o f f e n d s  c o n s t i t u t i o n a l  due process  requirements .  Blackledge v.  

Pe r ry ,  417 U.S. 2 1 ,  94 S.Ct. 2098, 4 0  L Ed 2d 628; North Ca ro l ina  

v.  Pearce ,  supra ;  Hayes v.  Cowen, supra .  

The record  i n  t h i s  c a s e  s t r o n g l y  sugges t s  a c o n s t i t u t i o n -  

a l l y  impermiss ible  u se  of  p l e a  barga in ing  and t h e  h a b i t u a l  c r i m -  

i n a l  s t a t u t e  by t h e  prosecu tor .  Long a f t e r  d e f e n d a n t ' s  background 

and p r i o r  conv ic t ion  w e r e  known t o  t h e  p rosecu to r  and a f t e r  p l e a  

ba rga in ing  had f a i l e d ,  t h e  p rosecu to r  invoked t h e  h a b i t u a l  c r i m -  

i n a l  s t a t u t e  t o  s u b j e c t  defendant  t o  a  p o t e n t i a l  s en t ence  of  1 0 0  

y e a r s  a s  opposed t o  t h e  s t a t u t o r y  maximum of 1 0  y e a r s  f o r  a t tempted 

bu rg l a ry .  See s e c t i o n  95-1507, R.C.M. 1947; s e c t i o n  94-4-103, 

R.C.M. 1947; s e c t i o n  94-6-204, R.C.M. 1947. A f t e r  invoking t h e  

h a b i t u a l  c r i m i n a l  s t a t u t e  t h e  day be fo re  t r i a l ,  t h e  p rosecu to r  

o f f e r e d  t o  withdraw t h i s  a c t i o n  and recommend a  sen tence  of 10 

y e a r s  i f  defendant  would plead g u i l t y  b e f o r e  t h e  t r i a l  s t a r t e d .  

The record  i s  ba r r en  of  any event  o r  c i rcumstance t h a t  would jus-  

t i f y  such a c t i o n  by t h e  p rosecu to r  w i t h i n  t h e  l e g i t i m a t e  o b j e c t -  

i v e s  o f  t h e  h a b i t u a l  c r i m i n a l  s t a t u t e  o r  t h e  c r i m i n a l  j u s t i c e  

system. Although t h e  u s e  of  t h e  h a b i t u a l  c r i m i n a l  s t a t u t e  i s  

d i s c r e t i o n a r y  wi th  t h e  p rosecu to r ,  t h a t  d i s c r e t i o n  i s  n o t  un- 

l i m i t e d  and cannot  be used f o r  improper purposes .  H e r e  t h e  prose- 

c u t o r  knew of  d e f e n d a n t ' s  p r i o r  c r i m i n a l  record  and had t h e  p a r o l e  

b o a r d ' s  e v a l u a t i o n  of  defendant  b e f o r e  him and had completed h i s  

in format ion  g a t h e r i n g  long be fo re  invoking t h e  h a b i t u a l  c r i m i n a l  

s t a t u t e .  When t h e s e  f u n c t i o n s  w e r e  completed, t h e  p rosecu to r  was 

i n  a  p o s i t i o n  t o  e v a l u a t e  whether t h e  h a b i t u a l  c r i m i n a l  s t a t u t e  

should be invoked i n  t h e  p u b l i c  i n t e r e s t  o r  no t .  The p rosecu to r  

d i d  n o t  do s o  a t  t h a t  t i m e  b u t  wai ted u n t i l  p l e a  barga in ing  had 

broken down and t r i a l  was on ly  24 hours  away and even then  o f f e r e d  

t o  withdraw h i s  a c t i o n  under t h e  h a b i t u a l  c r i m i n a l  s t a t u t e  and 



recommend a  10 year  s en t ence  i f  de f endan t  would p lead  g u i l t y .  

Th i s  a c t i o n  i s  n o t  c o n s i s t e n t  w i t h  a d e t e r m i n a t i o n  t h a t  t h e  

p u b l i c  i n t e r e s t  r e q u i r e d  i n c r e a s e d  punishment o f  de f endan t  under 

t h e  h a b i t u a l  c r i m i n a l  s t a t u t e .  The o n l y  s u p p o r t a b l e  i n f e r e n c e  

i s  t h a t  such conduct  was used i n  an  a t t e m p t  t o  c o e r c e  de fendan t  

i n t o  waiving h i s  r i g h t  t o  a j u r y  t r i a l .  Subsequent  e v e n t s ,  

wh i l e  n o t  c o n c l u s i v e ,  l end  suppo r t  t o  t h i s  i n f e r e n c e .  

R e t a l i a t o r y  a c t i o n  on t h e  p a r t  o f  t h e  p r o s e c u t o r  f o r  t h e  

e x e r c i s e  o f  p rocedu ra l  r i g h t s  by a n  accused h a s  been h e l d  t o  v io -  

l a t e  c o n s i t u t i o n a l  due  p r o c e s s  requ i rements .  Blackledge v .  P e r r y ,  

supra .  There t h e  United States Supreme Cour t  he ld  t h a t  where 

de fendan t  had appealed h i s  c o n v i c t i o n  of  misdemeanor a s s a u l t  i n  

a  lower c o u r t  and was e n t i t l e d  t o  a  t r i a l  d e  novo i n  s u p e r i o r  

c o u r t  under s tate law, t h e  p r o s e c u t o r ' s  subsequent  a c t i o n  i n  ob- 

t a i n i n g  a n  i nd i c tmen t  f o r  f e l o n y  a s s a u l t  cove r ing  t h e  same con- 

d u c t  contravened t h e  due p r o c e s s  c l a u s e  o f  t h e  Fou r t een th  Amend- 

ment. The b a s i s  f o r  t h e  r u l i n g  was t h a t  a  de fendan t  pu r su ing  

h i s  p rocedu ra l  r i g h t s  under s t a t e  law i s  e n t i t l e d  t o  pursue  t h o s e  

r i g h t s  w i thou t  apprehension t h a t  t h e  S t a t e  w i l l  r e t a l i a t e  by 

s u b s t i t u t i n g  a  more s e r i o u s  charge  f o r  t h e  o r i g i n a l  one  and t h u s  

s u b j e c t  him t o  a  s i g n i f i c a n t l y  i nc r ea sed  p o t e n t i a l  p e r i o d  o f  i n -  

c a r c e r a t i o n .  

S i m i l a r  ho ld ings  have been handed down by o t h e r  f e d e r a l  

c o u r t s .  The f e d e r a l  c o u r t  of  a p p e a l s  f o r  t h e  D i s t r i c t  o f  Columbia 

r e v e r s e d  a  c o n v i c t i o n  f o r  t h e  f i r s t  deg ree  murder fo l l owing  t h e  

de fendan t s  s e c u r i n g  of  a  m i s t r i a l  on a  p r i o r  charge  o f  second 

degree  murder. Uni ted  S t a t e s  v .  Jamison,  505 F.2d 407 (1974) .  

The United S t a t e s  D i s t r i c t  Cour t  i n  C a l i f o r n i a  r e f u s e d  t o  a l l o w  

p r o s e c u t i o n  of  an  i nd i c tmen t  on more s e r i o u s  cha rges  a f t e r  de- 

f endan t  had a s s e r t e d  h i s  r i g h t  t o  a  change of  venue on a n  i n d i c t -  

ment cha rg ing  l e s s  s e r i o u s  o f f e n s e s .  United S t a t e s  v. DeMarco, 

401 F.Supp. 505 (1975) .  And i n  United S t a t e s  v .  Ruesga-Martinez, 



534 F.2d 1367 ( 9 t h  C i r .  1976) t h e  f e d e r a l  c o u r t  of a p p e a l s  f o r  

t h e  9 t h  C i r c u i t  he ld  t h a t  a  de fendan t  cannot  be t r i e d  on a f e l o n y  

i nd i c tmen t  a f t e r  he ha s  r e f u s e d  t o  p l ead  g u i l t y  t o  a misdemeanor, 

i f  no j u s t i f i c a t i o n  f o r  t h e  i n c r e a s e  i n  s e v e r i t y  of  t h e  cha rges  

i s  o f f e r e d .  W e  p e r c e i v e  no d i f f e r e n c e  i n  p r i n c i p l e  between t h e s e  

c a s e s  and t h e  i n s t a n t  c a s e  where t h e  cha rge  remains unchanged 

b u t  a  s u b s t a n t i a l l y  i n c r e a s e d  p e n a l t y  i s  sought  by invoking t h e  

h a b i t u a l  c r i m i n a l  s t a t u t e .  

The f e d e r a l  c o u r t  of  a p p e a l s  f o r  t h e  6 t h  C i r c u i t  h a s  

r e c e n t l y  h e l d  t h a t  t h e  p r o s e c u t o r ' s  t a c t i c s  i n  a  c a s e  i n v o l v i n g  > 
p l e a  ba rga in ing  and a  h a b i t u a l  c r i m i n a l  s t a t u t e ,  p l aced  t h e  de- 

f endan t  i n  f e a r  o f  r e t a l i a t o r y  a c t i o n  f o r  i n s i s t i n g  upon h i s  

c o n s t i t u t i o n a l  r i g h t  t o  s t a n d  t r i a l  and t h a t  c o n s t i t u t i o n a l  due 

p roces s  was v i o l a t e d .  Hayes v .  Cowan, supra .  c his c a s e  i s  s i m i -  

l a r ,  a l t hough  n o t  i d e n t i c a l ,  t o  t h e  i n s t a n t  case on t h e  f a c t s .  

I n  Hayes t h e  defendan t  was i n d i c t e d  f o r  f o r g e r y .  A f t e r  a r r a i g n -  

ment, a  p r e t r i a l  confe rence  was he ld  w i th  t h e  p r o s e c u t o r  who 

o f f e r e d  t o  recommend a  5 yea r  s en t ence  i f  de f endan t  would plead 

g u i l t y .  Defendant w a s  warned t h a t  i f  he d i d  n o t  p l ead  g u i l t y  

he would be charged under t h e  h a b i t u a l  c r i m i n a l  s t a t u t e .  Defen- 

d a n t  r e f u s e d  t o  p l ead  g u i l t y ,  b u t  i n s i s t e d  on r e c e i v i n g  a  f u l l  

t r i a l .  The p rosecu to r  t h e n  o b t a i n e d  a  new ind i c tmen t  from t h e  

grand j u ry  charg ing  defendan t  under t h e  h a b i t u a l  c r i m i n a l  s t a t u t e  

based upon t h e  f o r g e r y  a s  a  t h i r d  o f f e n s e .  Defendant was con- 

v i c t e d  by a  j u ry ,  and on t h e  i n s t r u c t i o n s  o f  t h e  judge, t h e  man- 

d a t o r y  l i f e  s en t ence  f o r  a  t h i r d  o f f e n s e  h a b i t u a l  c r i m i n a l  was 

imposed. I n  v a c a t i n g  t h e  s en t ence ,  t h e  c o u r t  i n  Hayes v .  Cowan, sup ra ,  

set f o r t h  i t s  reason ing :  

"The Commonwealth u r g e s  t h a t  t h e  e n t i r e  concep t  
of  p l e a  ba rga in ing  w i l l  be  de s t royed  i f  prose-  
c u t o r s  a r e  n o t  a l lowed t o  seek  c o n v i c t i o n s  on 
more s e r i o u s  cha rges  i f  de f endan t s  r e f u s e  t o  
p lead  g u i l t y .  W e  do n o t  ag ree .  Although a 
p rosecu to r  may i n  t h e  cou r se  of  p l e a  n e g o t i a t i o n  



o f f e r  a  defendant  concess ions  r e l a t i n g  t o  
p o s e u c t i o n  under an e x i s t i n g  ind ic tment ,  

[ C i t a t i o n s  omi t ted . ]  he may n o t  t h r e a t e n  a  
defendant  wi th  t h e  consequence t h a t  more s e v e r e  
charges  may be brought i f  he i n s i s t s  on going t o  
t r i a l .  When a prosecu tor  o b t a i n s  an  ind ic tment  
l e s s  s eve re  t han  t h e  f a c t s  known t o  him a t  t h e  
t i m e  might permi t ,  he makes a d i s c r e t i o n a r y  
de t e rmina t ion  t h a t  t h e  interests  o f  t h e  s t a t e  
a r e  served by n o t  seeking more s e r i o u s  charges .  
[ C i t a t i o n s  omi t ted . ]  Accordingly,  i f  a f t e r  p l e a  
n e g o t i a t i o n s  f a i l ,  he t hen  p rocu res  an ind ic tment  
charg ing  a  more s e r i o u s  cr ime,  a s t r o n g  i n f e r e n c e  
i s  c r e a t e d  t h a t  t h e  on ly  reason  f o r  t h e  more 
s e r i o u s  charge i s  v i n d i c t i v e n e s s .  Under t h e s e  
c i rcumstances ,  t h e  p rosecu to r  should be  r e q u i r e d  
t o  j u s t i f y  h i s  a c t i o n .  I n  t h i s  c a s e ,  a  v ind ic -  
t i v e  motive need n o t  be i n f e r r e d .  The p rosecu to r  
has admit ted i t . "  

The on ly  m a t e r i a l  d i s t i n c t i o n  between Hayes and t h e  c a s e  on appea l  

i s  t h a t  t h e r e  t h e  p rosecu to r  exp res s ly  t h rea t ened  t h e  defendant  

wi th  mandatory inc reased  punishment under t h e  h a b i t u a l  c r i m i n a l  

s t a t u t e  i f  he d i d  n o t  p lead g u i l t y ,  whi le  h e r e  t h e  p rosecu to r  ex- 

p ressed  no t h r e a t  b u t  simply invoked a  d i s c r e t i o n a r y  and p o t e n t i a l l y  

g r e a t e r  p e n a l t y  a f t e r  p l e a  barga in ing  had broken down. I n  ou r  

view, t h e  c o e r c i v e  e f f e c t  is  a s  s u r e l y  p r e s e n t  i n  t h e  i n s t a n t  c a s e  

a s  i n  Hayes, d i f f e r i n g  on ly  i n  degree .  

For t h e  foregoing  reasons  and based on t h e  c i t e d  a u t h o r i t y ,  

w e  hold t h a t  defendant  w a s  denied due p roces s  under f e d e r a l  and 

s t a t e  c o n s t i t u t i o n a l  p r o v i s i o n s  a s  a p p l i e d  t o  t h e  f a c t s  of t h i s  

ca se .  W e  do no t  hold  t h a t  t h e  p l ea  barga in ing  p roces s  i n  i t s e l f  

i s  c o n s t i t u t i o n a l l y  i n f i r m  nor t h a t  Montana's h a b i t u a l  c r i m i n a l  

s t a t u t e  i s  u n c o n s t i t u t i o n a l  on i t s  f a c e .  

Defendant ' s  second s p e c i f i c a t i o n  of e r r o r  r e l a t i n g  t o  t h e  

t i m e l i n e s s  of  invoking t h e  h a b i t u a l  c r i m i n a l  s t a t u t e  i s  i n s e p a r a b l e  

from t h e  c o n s t i t u t i o n a l  i s s u e .  A s  t h e  t iming  of  i t s  i n j e c t i o n  

i n t o  t h e  c a s e  has been d i scussed  p rev ious ly  and forms a  b a s i s  f o r  

our  r u l i n g  on t h e  c o n s t i t u t i o n a l  i s s u e  r a i s e d  i n  d e f e n d a n t ' s  f i r s t  

s p e c i f i c a t i o n  of e r r o r ,  f u r t h e r  d i s c u s s i o n  appears  unnecessary.  

I n  i t s  b r i e f  t h e  S t a t e  concedes d e f e n d a n t ' s  t h i r d  spec- 

i f i c a t i o n  of e r r o r .  The S t a t e  admits  t h a t  defendant  i s  e n t i t l e d  



t o  c r e d i t  of 6 months and 2 2  days  a g a i n s t  h i s  sen tence .  This  

r e p r e s e n t s  t h e  t i m e  a c t u a l l y  served by defendant  between t h e  

d a t e  of  h i s  a r r e s t  and t h e  d a t e  of sen tence .  

The 5 0  year  sen tence  imposed i s  vaca ted .  The S t a t e ' s  

n o t i c e  of i n t e n t  t o  seek inc reased  punishment under t h e  h a b i t u a l  

c r i m i n a l  s t a t u t e  i s  ordered  s t r i c k e n .  The cause  i s  remanded t o  

t h e  d i s t r i c t  c o u r t  w i th  d i r e c t i o n s  t o  r e sen tence  t h e  defendant  

f o r  t h e  crime of a t tempted bu rg l a ry  wi th  a p p r o p r i a t e  c r e d i t  f o r  

t i m e  a c t u a l l y  served according t o  law. 

J u s t i c e  

Chief J u s t i c e  

(Spec i a l l y  concur r ing)  
I concur i n  t h e  r e s u l t  of  
t h e  foregoing  d e c i s i o n  but 
not  i n  t h e  e n t i r e  r a t i o n a l e  
of  t h e  m a j o r i t y  opinion.  


