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M r .  Chief J u s t i c e  Paul  G. H a t f i e l d  d e l i v e r e d  t h e  Opinion of t h e  
Court . 

This  i s  an  appea l  of t h e  d i s t r i c t  c o u r t ' s  p rope r ty  

d i v i s i o n  rendered i n  a  d i v o r c e  a c t i o n .  

Before t h e  m e r i t s  of  t h e  c a s e  can  be reached w e  must 

determine whether t h i s  appea l  i s  p rope r ly  b e f o r e  t h i s  Court .  

Respondent, Raymond W. Z e l l ,  has  f i l e d  a  motion t o  d i smis s  t h i s  

appea l ,  based upon t h e  f a i l u r e  of a p p e l l a n t ,  V i c t o r i a  M. Z e l l ,  

t o  f i l e  a  t ime ly  n o t i c e  of  appea l  wi th  t h e  d i s t r i c t  c o u r t .  

There has been no d i s t r i c t  c o u r t  record  f i l e d  wi th  t h i s  

Court  t h e r e f o r e  w e  must r e l y  upon t h e  b r i e f s  of  t h e  p a r t i e s  t o  

e s t a b l i s h  t h e  t i m e  sequence involved.  The judgment was e n t e r e d  

October 2 0 ,  1975, w i t h  t h e  n o t i c e  of  e n t r y  of  judgment p e r s o n a l l y  

served upon a p p e l l a n t ' s  t r i a l  counse l  October 23, 1975. A f t e r  

c o n t a c t i n g  another  a t t o r n e y  a p p e l l a n t  f i l e d  a  n o t i c e  of appea l  

on December 9 ,  1975. T h e r e a f t e r  a p p e l l a n t  r e t a i n e d  a  t h i r d  

a t t o r n e y  t o  p r e s e n t  t h i s  appea l .  

The f a c t s  show t h i s  n o t i c e  of appea l  w a s  f i l e d  17 days  

a f t e r  t h e  e x p i r a t i o n  of t h e  30 days  al lowed f o r  f i l i n g  a  n o t i c e  

o f  appea l  by t h e  Montana Rules of Appe l l a t e  C i v i l  Procedure.  

Rule 4 ( a )  , M. R.App.Civ.P. s t a t e s :  

"An appea l  s h a l l  be taken  by f i l i n g  a  n o t i c e  of 
appea l  i n  t h e  d i s t r i c t  c o u r t .  * * * "  (Emphasis 
supp l i ed . )  

Rule 5,  M.R.App.Civ.P. states i n  p a r t :  

"The t i m e  w i t h i n  which an appea l  from a  judgment 
o r  an o r d e r  must be taken  s h a l l  be 30 days  from 
t h e  e n t r y  t h e r e o f ,  except  t h a t  i n  c a s e s  where 
s e r v i c e  of  n o t i c e  of e n t r y  of  judgment i s  r e q u i r e d  
by Rule 77 (d )  of  t h e  Montana Rules o f  C i v i l  
~ ; o c e d u r e  t h e  t ime s h a l l  be 30 days  from t h e  
s e r v i c e  of  n o t i c e  of e n t r y  of judgment * * *. 

"Upon showing of  excusable  n e q l e c t ,  t h e  d i s t r i c t  
c o u r t  may extend t h e  t ime f o r  t i l i n g  t h e  n o t i c e  
of  appea l  by any p a r t y  f o r  a  per iod  no t  t o  exceed 
30 days  from t h e  e x p i r a t i o n  of  t h e  o r i g i n a l  t ime 
p re sc r ibed  by t h i s  r u l e . "  (Emphasis supp l i ed . )  

I t  i s  we l l  s e t t l e d  i n  Montana t h a t  an untimely n o t i c e  of  



appea l  i s  a j u r i s d i c t i o n a l  d e f e c t ,  which r ende r s  t h i s  Court  

powerless t o  hear  t h e  appea l .  Jackson v.  T inker ,  161 Mont. 

51, 504 P.2d 692; L e i t h e i s e r  v. Mont. S t a t e  P r i son ,  161  Mont. 

343, 505 P.2d 1203; Haywood v.  S e d i l l a ,  167 Mont. 101, 535 

Appel lan t  does  n o t  d i s p u t e  t h e  f a c t  t h a t  t h e  f i l i n g  o f  

her  n o t i c e  of  appea l  was untimely.  What she  now a rgues  i s  t h a t  

she  i s  e n t i t l e d  t o  an  ex t ens ion  of t i m e ,  a l l e g i n g  excusab le  

n e g l e c t .  However, t h i s  Court i s  n o t  t h e  proper  forum f o r  such 

a  r eques t .  

Rule 5,  M.R.App.Civ.P., on ly  g r a n t s  t o  t h e  d i s t r i c t  

c o u r t  t h e  a u t h o r i t y  t o  extend t h e  t i m e  f o r  t a k i n g  an  appea l .  

Furthermore Rule 3 and Rule 2 1 ( b ) ,  M.R.App.civ.P., p r o h i b i t  

t h i s  Court from extending t h e  t i m e  f o r  t a k i n g  an appea l .  Rule 

3  states: 

" I n  t h e  i n t e r e s t  o f  exped i t i ng  d e c i s i o n  upon any 
ma t t e r  b e f o r e  it, o r  f o r  o t h e r  good cause  shown, 
t h e  Supreme Court  may, except  as o the rwi se  pro- 
vided i n  Rule 21 (b )  , suspend t h e  requi rements  o r  
p rov i s ions  of t h e s e  r u l e s  on a p p l i c a t i o n  of  a 
p a r t y  o r  on i t s  own motion and may o r d e r  pro- 
ceed ings  i n  accordance wi th  i t s  d i r e c t i o n . "  
(Emphasis suppl ied .  ) 

Rule 2 1  (b )  p rov ides :  

"The c o u r t  f o r  good cause  shown may upon motion 
- - 

extend t h e  t ime p re sc r ibed  by t h e s e  Rules o r  by 
i t s  o r d e r  f o r  doing any ac t ,  and may thereby  
permit  an  ac t  t o  be done a f t e r  t h e  e x p i r a t i o n  o f  
such t i m e  i f  t h e  f a i l u r e  t o  act  w a s  excusab le  
under t h e  c i rcumstances ;  b u t  t h e  c o u r t  may n o t  
extend t h e  t ime f o r  f i l i n g  a n o t i c e  of  appea l ,  
except  as provided i n  Rule 5."  (Emphasis supp l i ed . )  

The combined e f f e c t  of  Rule 3  and Rule 21(b)  i s  f u r t h e r  

exp la ined  i n  t h e  Advisory Committee's Note t o  Rule 3 ,  M.R.App.Civ.P., 

wherein it i s  s t a t e d :  

" * * * Rule 21 (b )  p r o h i b i t s  t h e  Supreme Court  
from extending t h e  t i m e  f o r  t a k i n g  appea l . "  

This  i n t e r p r e t a t i o n  of  Rule 3 and Rule 21(b)  i s  i d e n t i c a l  

t o  t h a t  g iven  t h e i r  c o u n t e r p a r t s  i n  t h e  f e d e r a l  r u l e s  of  a p p e l l a t e  

procedure.  The Advisory Committee n o t e s  p o i n t  o u t  t h a t  t h e s e  



s p e c i f i c  r u l e s ,  Rule 3  and Rule 2 1 ( b )  w e r e  p a t t e r n e d  a f t e r  

t h e  f e d e r a l  r u l e s .  I n  f a c t ,  Rule 3 ,  M.R.App.Civ.P. and Rule 

2 ,  of  t h e  f e d e r a l  r u l e s  a r e  i d e n t i c a l  i n  subs t ance  and comment. 

9  Moore's Fede ra l  P r a c t i c e  11202.03, i n t e r p r e t i n g  Rule 2  of  t h e  

f e d e r a l  r u l e s  s t a t e s :  

"Thus a  c o u r t  of  a p p e a l s  ha s  no power t o  pe rmi t  
an  appea l  t o  be sought  o r  t aken  a f t e r  t h e  ex- 
p i r a t i o n  o f  t h e  t i m e  f i x e d  by s t a t u t e  o r  r u l e .  * * * "  
(Emphasis supp l i ed .  ) 

See a l s o :  Bogart  v .  People  o f  S t a t e  of  C a l i f o r n i a ,  409 F.2d 

25, cert .  den.  393 U.S. 1101, 89 S.Ct. 900, 2 1  L Ed 2d 793; 

United S t a t e s  v. Tallman, 437 F.2d 1103; Bryant  v. E l l i o t t ,  

467 F.2d 1109; Cramer v. W i s e ,  494 F.2d 1185. 

For t h e s e  r e a s o n s ,  w e  conclude t h a t  t h i s  Cour t  h a s  no 

a u t h o r i t y  t o  pe rmi t  an  appea l  t o  be  t a k e n  a f t e r  t h e  e x p i r a t i o n  

of  t h e  t i m e  f i x e d  by Rule 5 ,  M.R.App.Civ.P. I f  an  e x t e n s i o n  of  

t i m e  i s  sought ,  t h e  p roper  forum t o  make such a r e q u e s t  i s  t h e  

d i s t r i c t  c o u r t .  

A q u e s t i o n ,  which n a t u r a l l y  arises and which must be 

d i s c u s s e d ,  i s  t h e  l e n g t h  of  t i m e  a  p a r t y  h a s  t o  r e q u e s t  a n  ex ten-  

s i o n  o f  t i m e  from t h e  d i s t r i c t  c o u r t  f o r  f i l i n g  a  n o t i c e  of  

appea l .  The f e d e r a l  r u l e s  o f  a p p e l l a t e  p rocedure  s p e c i f i c a l l y  

a d d r e s s  t h i s  s u b j e c t .  I n  9  Moore's F e d e r a l  P r a c t i c e  11204.08, 

Rule 4 (a )  p rov ides  i n  p a r t :  

" * * * Such an  ex t ens ion  may be g r an t ed  b e f o r e  
o r  a f t e r  t h e  t i m e  o the rwi se  p r e s c r i b e d  by t h i s  
s u b d i v i s i o n  * * *." (Emphasis s u p p l i e d . )  

The Montana Rules  of  Appe l l a t e  C i v i l  Procedure  are s i l e n t  

a s  t o  t h i s  s u b j e c t  and do n o t  p rov ide  any guidance one way o r  

t h e  o t h e r .  W e  b e l i e v e  t h a t  a l l owing  a  p a r t y  t o  r e q u e s t  such an 

e x t e n s i o n  of  t i m e  b e f o r e  o r  a f t e r  t h e  e x p i r a t i o n  of  t h e  o r i g i n a l  

t i m e  p r e s c r i b e d  by Rule 5 ,  M.R.App.Civ.P., i s  t h e  b e t t e r  p rocedure  

and w e  adop t  t h i s  view. 

This  does  n o t ,  however, g i v e  a  p a r t y  a n  un l imi t ed  amount 



of t i m e  t o  r e q u e s t  an ex t ens ion  of  t ime from t h e  d i s t r i c t  

c o u r t .  Rule 5 p rov ides :  

"Upon showing of  excusab le  n e g l e c t ,  t h e  d i s t r i c t  
c o u r t  may extend t h e  t i m e  f o r  f i l i n s  t h e  n o t i c e  - - 

of  appea l  by any p a r t y  f o r  a  pe r iod -no t  t o  exceed 
30 days  from t h e  e x p i r a t i o n  of  t h e  o r i q i n a l  t i m e  
p r e sc r ibed  by t h i s  Rule." (Emphasis supp l i ed . )  

Consequently t h e  d i s t r i c t  c o u r t  l o s e s  i t s  a u t h o r i t y  t o  g r a n t  

such an  ex t ens ion  a f t e r  t h e  a d d i t i o n a l  30 day per iod  e x p i r e s .  

A s  a p p l i e d  t o  t h i s  c a s e ,  t h i s  r u l e  would r e q u i r e  t h e  a p p e l l a n t  

t o  make a  r e q u e s t  f o r  ex t ens ion  of t ime no l a t e r  t han  60 days  

from t h e  s e r v i c e  of n o t i c e  of e n t r y  of  judgment. 

For t h e s e  reasons ,  t h e  r e sponden t ' s  motion t o  d i smis s  

t h i s  appea l  i s  g ran ted .  Furthermore,  t h e  d i s t r i c t  c o u r t  i s  

i n s t r u c t e d  t h a t  i t s  a u t h o r i t y  t o  cons ide r  a p p e l l a n t ' s  r e q u e s t  

f o r  an ex t ens ion  of  t i m e ,  i f  she  should s o  choose,  e x p i r e s  60 

days  from t h e  d a t e  of  s e r v i c e  of  n o t i c e  of  e n t r y  of  judgment, 

excluding t h e  amount of  t ime 

we concur: 
L 7 
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