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M r .  J u s t i c e  Daniel J. Shea delivered the  Opinion of the  Court: 

The Blackfeet Tribe of the  ~ I B c k f e e t  Indian Reservation, 

appeals from a defaul t  judgment of $20,000 damages fo r  l i b e l  

entered aga ins t  the  Tribe by the D i s t r i c t  Court, Glacier  County. 

The bas i s  fo r  the l i b e l  ac t ion  was a l e t t e r  dated March 

18, 1974, a l legedly  wr i t t en  by Earl  Old Person, Chairman of the  

Blackfeet Tribe,  t o  William F.  Big Spring, Sr .  and Kathleen R.  

Big Spring. The l e t t e r  concerned the  Big Springs, enrol led  

members of the  Blackfeet Tr ibe ,  and it was sen t  t o  the Big Springs 

a s  wel l  a s  t o  o ther  people outside the  reservat ion.  

On March 17, 1976, the  Big Springs f i l e d  a l i b e l  ac t ion  

agains t  the  Blackfeet Tribe.  The same day, even though the  

Tribe had no t  been served with the complaint and summons and 

had made no appearance, the  at torney f o r  Big Springs mailed a 

request fo r  admissions t o  the Tr ibe ' s  a t torney,  but d id  not  mail 

a copy of the  summons and complaint. On March 22, 1976, the  

she r i f f  served Earl  Old Persons with a copy of the  summons and 

complaint. On Apri l  2, Big Springs' at torney served the Tr ibe ' s  

a t torney with a supplemental request fo r  admissions. 

The Tribe f a i l e d  t o  appear within 20 days of the  date of 

service.  22 days a f t e r  se rv ice ,  on Apri l  13, 1976, the  Big 

springs '  a t torney f i l e d  the o r ig ina l  s h e r i f f ' s  re turn  on the  

summons with the  c l e r k  of the  d i s t r i c t  court  and then made wr i t t en  

request f o r  the c l e rk  t o  en te r  the Tr ibe ' s  defau l t .  Default was 

entered the  same day. 

Three days a f t e r  ent ry  of de fau l t ,  on Apri l  16, and without 

receiving not ice  of the  de fau l t ,  the  Tribe f i l e d  a motion t o  

dismiss the complaint on the  grounds tha t  the  court  lacked j u r i s -  



d ic t ion  over the  subject  matter ( the l i b e l  act ion) and 

personal j u r i sd i c t i on  over the Tribe. The Tribe mailed a 

copy of i t s  motion t o  dismiss t o  the  Big Springs' at torney.  

On Apri l  20, with no not ice  t o  the Tribe,  the Big Springs' 

at torney f i l e d  a wr i t t en  motion to  s t r i k e  the  Tr ibe ' s  motion 

t o  dismiss,  a l leging t h a t  the  Tribe had no r i g h t  t o  f i l e  such 

a motion o r  t o  appear a f t e r  i t s  defau l t  had been entered. No 

au thor i ty  was c i t ed .  On Apri l  21, the  t r i a l  court  granted t h i s  

ex-parte motion and immediately proceeded t o  hear  evidence on 

the  question of l i a b i l i t y  and damages. Exhibits were introduced 

and witnesses were sworn and t e s t i f i e d .  The cour t  took the  

matter under advisement. 

On Apri l  23,  the  Tribe f i l e d  a motion t o  s e t  as ide  the  

defau l t  .and t o  quash the  summons and dismiss the  complaint. 

The Tribe s e t  out severa l  grounds t o  s e t  as ide  the defau l t  

including t h a t  (1) service  was not made on the proper person, 

(2) the  t r i b a l  chairman had no reco l lec t ion  of ever being served, 

(3)  copies of the complaint and summons could not  be found, and 

( 4 )  the  Tr ibe ' s  a t torney had no way of determining the  exact day 

of service  because the  o r ig ina l  summons had not  been returned t o  

the  c l e rk  of court  u n t i l  the day the  defau l t  was taken. The 

Tribe again contended the  court  had no ju r i sd i c t i on  over the  

subject  matter and over the  Tribe. The Tribe s t ressed  t h a t  i t  

was appearing spec ia l ly  and not  general ly.  

Two hearings were held on the Tr ibe ' s  motion t o  s e t  as ide  

the  defau l t  and dismiss the  complaint. The f i r s t  hearing was 

the  r e s u l t  of a not ice  sent  by the a t torney fo r  the  Big Springs 

on Apri l  29 s e t t i n g  the  hearing date f o r  May 5. This no t ice  was 

de f i c i en t  under Rules 6(d) and 6(e ) ,  M.R.Civ.P., which require  



a not ice  of a t  l e a s t  e ight  days i f  service  i s  made by mail. 

Neither the Tr ibe ' s  a t torney nor any of defendants were present  

a t  the  hearing. (At a l a t e r  hearing the  Tr ibe ' s  a t torney 

sought t o  j u s t i f y  h i s  absence a t  the  f i r s t  hearing by s t a t i n g  

he was i n  Chicago a t  the time and had ca l led  the  court  a f t e r  

learning of the  hearing da te ,  and the t r i a l  court  had agreed t o  

a continuance. The court  d id  not deny t h i s . )  The court  then 

proceeded with i t s  hearing and received evidence on the  question 

of service  of process. Nothing i n  the  record indicates  the 

court  ruled on the  Tr ibe ' s  motion t o  s e t  as ide  the de fau l t ,  o r  

t h a t  a minute ent ry  o r  o ther  not ice  was sent  t o  the f r i b e ' s  

a t torney informing him of what proceedings had taken place on 

t h a t  day. 

On June 2, 1976, the  Tr ibe ' s  a t torney sen t  no t ice  by mail 

t o  the  Big springs '  a t torney s e t t i n g  a hearing fo r  June 9 on 

the  Tr ibe ' s  motion to  s e t  as ide  the defau l t .  This no t ice  was 

a l so  de f i c i en t  under Rules 6(d) and 6(e ) ,  M.R.Civ.P., bu t  

a t torneys  fo r  both p a r t i e s  appeared a t  the hearing and therefore  

no t ice  here i s  not a t  i ssue .  On the  date  of the  hearing, the  

a t torney f o r  the Big Springs f i l e d  a motion t o  quash the Tr ibe ' s  

motion t o  s e t  as ide  the  defau l t  on the grounds tha t  (1) the  

Tribe had f a i l ed  t o  appear a t  the  p r io r  hearings,  (2) the  Tribe 

had no r i g h t  t o  make any appearances a t  t h i s  point ,  and ( 3 )  the  

no t ice  was not accompanied by the motion t o  s e t  as ide  o r  by an 

a f f i d a v i t .  Both a t torneys  presented t h e i r  arguments t o  the  

cour t .  The D i s t r i c t  Court judge s t a t ed  t h a t  normally he would 

s e t  as ide  the  defau l t  when a motion o r  pleading was f i l e d  "within 

a reasonable time" a f t e r  the  20 day period, such a s  t h i s  case,  

but  concluded: 



"* * * but the  problem here,  of course, i s  tha t  
i t  [ the  motion t o  s e t  as ide  the  de fau l t ]  was 
s e t  f o r  hearing and you f a i l ed  t o  appear and argue 
the  motion." 

The court  then took the  motion under advisement. 

On June 29, without ru l ing d i r e c t l y  the  motion 

s e t  as ide  the  de fau l t ,  the  t r i a l  court  entered i t s  f indings of 

f a c t  and conclusions of law and awarded the  Big Springs $20,000 

in  damages agains t  the  Tribe. Judgment was entered Ju ly  6 

and on the  same day the  Big Springs' at torney sent  a copy of 

the  judgment and no t ice  of ent ry  of judgment t o  the  Tribe. On 

Ju ly  12, the Tribe moved t o  s e t  as ide  the  judgment. On Ju ly  21, 

i n  a shor t  order devoid of reasons, the  t r i a l  court  denied the  

motion t o  s e t  as ide  the  judgment. The Tribe appeals from the  

c o u r t ' s  ru l ings  f a i l i n g  t o  s e t  aside the defau l t  and f a i l i n g  

t o  s e t  as ide  the judgment. 

On the  bas i s  of the t o t a l  circumstances surrounding the  

proceedings i n  the  D i s t r i c t  Court we conclude the  Tribe was 

denied a meaningful opportunity t o  appear and be heard. The 

D i s t r i c t  Court proceedings reek of a denia l  of due process and 

the  defau l t  judgment and defau l t  must be s e t  aside.  

Rule 5 ( f ) ,  M.R.Civ.P., s t a t e s  t h a t  proof of se rv ice  

" sha l l  be f i l e d  within 10 days a f t e r  service .  Fa i lu re  t o  make 
of 

proo-f/service does not  a f f e c t  the  v a l i d i t y  of the  service." 

The r u l e ,  a s  s t a t ed ,  i s  unconditional. Here, the a t torney f o r  

the Big Springs did  not  return and f i l e  the  summons with proof 

of se rv ice  u n t i l  22 days a f t e r  service  on Ear l  Old Person. 

Although t h i s  l a t e  re tu rn  did not  a f f e c t  the  v a l i d i t y  of the  

service  f o r  j u r i sd i c t i ona l  purposes, it did  make i t  d i f f i c u l t  

f o r  the  Tr ibe ' s  a t torney t o  determine the  da te  of service.  Here 

the  summons was returned and f i l e d  simultaneously with a motion 



t o  take the  Tr ibe ' s  defau l t .  I t  could well  be t h a t  the  f a i l u r e  

t o  re tu rn  the summons within the time required by the  ru l e  could 

have contributed t o  the  Tr ibe ' s  f a i l u r e  t o  appear within the  

20 days. Lack of an opportunity t o  acquire t h i s  information, 

coupled with o ther  circumstances, may be s u f f i c i e n t  "good cause" 

t o  s e t  as ide  a defau l t  under Rule 55(c) ,  M.R.Civ.P., which s t a t e s  

i n  p a r t :  

"For good cause shown the  court  may s e t  as ide  
an en t ry  of defau l t  * * *.If  

Henceforth, it s h a l l  be the  duty of a l l  process se rvers ,  

be it the  she r i f f  o r  p r iva te  persons, t o  s t r i c t l y  comply with 

Rule 5 ( f ) ,  M.R.Civ.P. It i s  the  duty of the  process server  t o  

re tu rn  the  summons t o  the  c l e rk  of court  within 10 days a f t e r  

service ,  and t h i s  duty s h a l l  only be excused under circumstances 

which cons t i t u t e  "good cause". "Good cause" s h a l l  r e l a t e  only 

t o  the  d i f f i c u l t y  which the  process server  has i n  f i l i n g  the 

papers with the  appropriate c l e rk  of cour t .  

The Tribe f inds i t s e l f  i n  a  posi t ion of not  knowing why 

the  D i s t r i c t  Court overruled i t s  motion t o  s e t  as ide  the  defau l t .  

Not only did  the  t r i a l  court  f a i l  t o  give reasons f o r  denying 

the  motion t o  s e t  as ide  the  de fau l t ,  but  no rul ing was d i rec ted  

t o  the  Tr ibe ' s  motion. The Tr ibe ' s  motion was only impliedly 

overruled by the  judgment agains t  the  Tribe.  I n  matters  of such 

importance the  p a r t i e s  a r e  e n t i t l e d  not  only t o  a  d i r e c t  ru l ing  

from the  t r i a l  court  on the motion, but they a r e  a l s o  e n t i t l e d  

t o  know the  reasons f o r  the  ru l ing.  I n  i t s  motion the  Tribe s e t  

out subs t an t i a l  grounds why the defau l t  should be s e t  as ide ,  and 

since the  D i s t r i c t  Court f a i l e d  to  discuss these grounds, we 

cannot uphold the r u l e  t h a t  a  judgment of the  t r i a l  court  comes 

t o  us a s  presumptively cor rec t .  We adhere t o  our r u l e  t h a t  t h i s  



Court does no t  favor  d e f a u l t s ,  but  r a t h e r ,  favors  an adjudi -  

c a t i o n  on t h e  mer i t s  whenever poss ib le .  Lindsey v. Keenan, (1946), 

118 Mont. 312, 322, 165 P.2d 804. See a l s o :  Schwab v. Bul lock ' s  

I n c . ,  ( 9 t h  C i r .  1974),  508 F.2d 353,355; 10 Wright & M i l l e r ,  

Federa l  P r a c t i c e  & Procedure: C i v i l  $2681, pp. 248-251. 

It follows n a t u r a l l y  t h a t  i f  t h e  d e f a u l t  must be s e t  a s i d e  

so  must t h e  judgment. However, t h e r e  a r e  independent reasons why 

t h e  d e f a u l t  judgment must be s e t  a s i d e ,  even i f  the  d e f a u l t  was 

allowed t o  s tand.  

Once t h e  Tribe f i l e d  i t s  i n i t i a l  motion t o  dismiss  before  

judgment was entered ,  i t  was e n t i t l e d  t o  n o t i c e  of a l l  subse- 

quent proceedings,  but  i t  was denied t h i s  no t i ce .  Rule 55(b) (2 ) ,  

M.R.Civ.P., s t a t e s  i n  p a r t :  

"* Jc * I f  t h e  p a r t y  a g a i n s t  whom judgment by 
d e f a u l t  i s  sought has  appeared i n  t h e  a c t i o n ,  
he ( o r ,  i f  appearing by rep resen ta t ive ,  h i s  
r ep resen ta t ive )  s h a l l  be served wi th  w r i t t e n  
n o t i c e  of t h e  a p p l i c a t i o n  f o r  judgment a t  l e a s t  
t h r e e  days p r i o r  t o  t h e  hearing on such appl ica-  
t i o n .  3r * *" 

Sect ion 93-8505, R.C.M. 1947, a l s o  e n t i t l e s  a pa r ty  t o  n o t i c e  

of subsequent proceedings a f t e r  an "appearance" by t h a t  pa r ty .  

This  s e c t i o n  s t a t e s  i n  p a r t :  

" A defendant appears i n  an a c t i o n  when he 
answers, f i l e s  H-motion, o r  g ives  the  p l a i n t i f f  
w r i t t e n  n o t i c e  of h i s  appearance * * *.I r  

(Emphasis added). 

Two days a f t e r  d e f a u l t  was en te red ,  b u t  before  d e f a u l t  

judgment was taken, the  Tr ibe  f i l e d  i t s  motion t o  dismiss  on 

j u r i s d i c t i o n a l  grounds. A motion t o  dismiss  on the  b a s i s  of l ack  

of s u b j e c t  mat ter  j u r i s d i c t i o n  may be r a i s e d  a t  any time. Rule 

12(h) (3 ) ,  M.R.Civ.P.; .W I"gm' d v.  McCloskey & Co.,(Brd C i r .  1965),  

342 F.2d 495, 497, c e r t .  den. 382 U.S. 823, 86 S.Ct. 52, 15 

L ed 2d 68; Rath Packing Co. v. Becker, (9 th  C i r .  1975), 530 F.2d 



1295, 1303. Moreover, t h i s  Court has long held a motion 

a t tacking the  complaint, a s  i n  the  i n s t an t  case ,  i s  s u f f i c i e n t  

t o  a c t  a s  an appearance. Donlan v. Thompson F a l l s  Copper & 

Milling-Co., (1910), 42 Mont. 257, 112 P. 445. 

Even though the  Tribe denominated i t s  appearance a s  a 

spec ia l  one, i t  was s t i l l  an appearance under any circumstances. 

Under Rule 12, M.R.Civ.P., there  i s  no longer a d i s t i n c t i o n  

between general  and spec ia l  appearances. Under Rule 12(b) 

lack of j u r i sd i c t i on  may be asser ted  e i t h e r  i n  the responsive 

pleading o r  by motion; Rule 12(g) allows consolidat ion of Rule 

12(b) defenses; and Rule 12(h) (1) requires a par ty  t o  r a i s e  the  

defense of lack of personal j u r i sd i c t i on  i n  h i s  i n i t i a l  pleading 

The Tribe complied with each of these ru les .  

Since the  Tribe properly appeared, it follows t h a t  it was 
I 

improper f o r  the  t r i a l  cour t  t o  grant  the  Big Springs' ex par te  

motion t o  s t r i k e  the  ~ r i b e ' s  motion t o  dismiss.  Once the  Tribe 

f i l e d  i t s  appearance the  Big Springs were required t o  g ive  no t ice  

t o  the Tribe of any opposing motion. Rule 5 (a ) ,  M.R.Civ.P., 

provides i n  par t :  

"* * * Except a s  o ther  wise provided i n  these 
r u l e s ,  every * * * wri t t en  motion o ther  than one 
which may be heard ex par te ,  and every wr i t t en  
no t ice  * * * and s imi la r  paper s h a l l  be served upon 
each of the pa r t i e s .  * * *" 

It i s  c l e a r  the t r i a l  court  had no procedural author i ty  

s t r i k e  the  Tr ibe ' s  motion t o  dismiss. Once the  Tribe had made 

i t s  appearance by f i l i n g  i t s  motion t o  dismiss,  it was the  

duty of the  court t o  require  not ice  to  the  Tribe of any opposing 

motion. Moreover, the  D i s t r i c t  Court had a duty t o  r u l e  on 

the  Tr ibe ' s  motion before proceeding t o  judgment. Paramount 

~ u b l j #  Corp. v. Boucher, (1933), 93 Mont. 340, 347, 19 P. 2d 223. 



Even assuming the  D i s t r i c t  Court ruled agains t  the  Tribe 

on i t s  motion t o  dismiss and the Tribe did  not  fu r ther  plead 

within the  time requirements, the Big Springs s t i l l  had the  

duty t o  give a t  l e a s t  a  th ree  day not ice  t o  the  Tribe before 

a hearing could be held on the  Big Springs' appl ica t ion t o  
(2) 

take judgment. Rule 55(b)/, M.R.Civ.P. This,  of course, was 

not  done, and the Tribe had no opportunity t o  pa r t i c ipa t e  a t  

the  hearing where the  t r i a l  judge heard evidence upon which the  

judgment was based. 

These f a i l u r e s  t o  give proper no t ice  were f a t a l  t o  the  

judgment. Under the  t o t a l i t y  of the  circumstances such a s  

e x i s t  i n  t h i s  case, we can see no usefu l  punpose i n  s e t t i n g  

as ide  the  judgment only t o  allow the  p a r t i e s  to  r e l i t i g a t e  the  

question of whether the  defau l t  should be s e t  as ide .  The e n t i r e  

proceedings were so lacking such a s  t o  cons t i t u t e  a denia l  of 

due process. 

The t r i a l  court  has not  yet  ruled on the  issues  of j u r i s -  

d i c t i on  over the  subject  matter and personal j u r i sd i c t i on  over 

the  Tribe,  and we r e f r a i n  from deciding these issues .  Similar ly ,  

the  proper t e s t  f o r  damages i n  a  defamation ac t ion  i s  not  properly 

before t h i s  Court a t  t h i s  time. For ins t ruc t ions  regarding the  

cor rec t  ba s i s  of damages i n  a  defamation ac t ion ,  however, we 

d i r e c t  the  Disc r ic t  Court's a t t en t ion  t o  New York Times Co. v. 

Sull ivan,  (1964), 376 U.S. 254, 84 S.Ct. 710, 11 L ed 2d 686, 

95 ALR2d 1412; Gertz v. Welch, (1974), 418 U.S. 323, 94 S.Ct. 

2997, 41 L ed 2d 789, and re la ted  federa l  cases.  

We vacate the  defau l t  judgment and the  defau l t  and remand 

with d i rec t ions  t o  the  D i s t r i c t  Court t o  r u l e  on the Tr ibe ' s  



motion t o  d ismiss  and proceed f u r t h e r  under t h e  proper  r u l e s  

o f  c i v i l  procedure. 

.. -. 

Chief J u s t i c e  


