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M r .  J u s t i c e  Gene B. Daly d e l i v e r e d  t h e  Opinion of t h e  Court .  

  his i s  an  appea l  from an  o r d e r  of  t h e  D i s t r i c t  Cour t ,  

Park County, denying d e f e n d a n t ' s  motion f o r  pos t -convic t ion  

r e l i e f .  

This  i s  t h e  t h i r d  occas ion  t h a t  t h i s  c a s e  has been 

b e f o r e  t h i s  Court .  I n  March 1 9 7 0 ,  a p p e l l a n t  was charged 

w i t h  t h r e e  counts  of f e lony  a s s a u l t .  Count I a l l e g e d  he  

a s s a u l t e d  t h r e e  i t i n e r a n t  magazine sales g i r l s .  Count I1 

a l l e g e d  defendant  po in t ed  a loaded gun a t  a  t o u r i s t .  Count 

I11 a l l e g e d  defendant  a s s a u l t e d  a former employee. Count I 

was d i smissed  f o r  l a c k  of evidence.  Defendant was convic ted  

on Counts I1 and 111, b u t  t h e  c o n v i c t i o n s  w e r e  r eve r sed  on 

appea l  a s  ex t raneous  evidence had been improperly a l lowed.  

S t a t e  v.  Sanders ,  (1971) ,  158 Mont. 113, 489 P.2d 371. 

Defendant was r e t r i e d  and convic ted  of second degree  

a s s a u l t  i n  1972. That  conv ic t ion  w a s  appealed on l a c k  o f  

speedy t r i a l  and w a s  a f f i rmed .  S t a t e  v .  Sanders ,  (1973) ,  

163 Mont. 209, 516 P.2d 372. Defendant ' s  d e f e r r e d  impos i t i on  

of s en t ence  w a s  revoked and he  w a s  sentenced t o  f o u r  y e a r s  

i n  t h e  s t a t e  p r i son .  Sanders served h i s  t e r m  i n  p r i s o n  and 

he i s  no longe r  i n c a r c e r a t e d .  

I n  December 1973, defendant  f i l e d  a p e t i t i o n  i n  United 

S t a t e s  D i s t r i c t  Court  f o r  pos t -convic t ion  r e l i e f .  The 

p e t i t i o n  was r e f e r r e d  t o  t h e  D i s t r i c t  Court ,  S i x t h  J u d i c i a l  

D i s t r i c t  of t h e  S t a t e  of Montana, i n  and f o r  t h e  County of 

Park.  I n  A p r i l  1977, t h e  D i s t r i c t  Court  e n t e r e d  an  o r d e r  

denying a l l  pos t -convic t ion  remedies.  Appel lan t  appea l s  

from t h a t  o rde r .  

I n  March 1970, a p p e l l a n t  w a s  charged w i t h  t h r e e  counts  

of f e l o n i o u s  a s s a u l t .  A f t e r  h i s  a r r e s t ,  a p p e l l a n t  con tac t ed  

Dan Yardley,  an a t t o r n e y  who had p rev ious ly  handled c i v i l  



m a t t e r s  f o r  t h e  a p p e l l a n t ,  r ega rd ing  r e p r e s e n t a t i o n  on t h e  

c r i m i n a l  charges .  A t  t h e  t i m e  of t h i s  c o n s u l t a t i o n ,  Jack 

Yardley, t h e  b r o t h e r  and p a r t n e r  of Dan Yardley,  was t h e  

c i t y  a t t o r n e y  of L iv ings ton ,  Montana. According t o  t h e  

a f f i d a v i t  by Jack  Yardley,  da t ed  October 27, 1975, a s  soon 

as Jack  became aware t h a t  a p p e l l a n t  was making i n q u i r y  of 

h i s  p a r t n e r ,  Dan Yardley,  Jack  en t e red  t h e  o f f i c e  and 

advised  Dan Yardley and a p p e l l a n t  and h i s  w i f e  t h a t  a  

p o t e n t i a l  c o n f l i c t  could a r i s e ,  because he was t h e  c i t y  

a t t o r n e y ,  and members of  t h e  Liv ings ton  p o l i c e  depar tment  

were involved i n  t h e  c a s e  and t h u s  p e r s p e c t i v e  w i tnes ses  

a g a i n s t  Sanders.  Because of t h i s  p o t e n t i a l  c o n f l i c t ,  Dan 

Yardley then  d e c l i n e d  t o  a c c e p t  t h e  c a s e  and no f e e  was 

charged.  

Jack  Yardley s t a t e d  i n  h i s  a f f i d a v i t :  

"That  a t  no t i m e  d i d  a f f i a n t  l e a r n  o r  know of 
any of t h e  c i rcumstances  o r  de fenses  of RICHARD 
SANDERS a s  t o  t h e  charges  of second deg ree  a s s a u l t  
i n  March 1970." 

Appel lan t  was convic ted  of t h e  cha rges  i n  1970, appealed,  

and t h e  conv ic t ion  was r eve r sed  by t h e  Montana Supreme 

Court .  S t a t e  v .  Sanders ,  (1971) ,  158 Mont. 113,  489 P.2d 

371. I n  January 1971, fo l lowing  Sanders '  conv ic t ion  a t  t h e  

f i r s t  t r i a l ,  Jack  Yardley became t h e  county a t t o r n e y  f o r  

Park County, Montana. Subsequent t o  t h e  r e v e r s a l  of h i s  

c o n v i c t i o n ,  a p p e l l a n t  was r e t r i e d  i n  1972 and convic ted  of 

one count  of f e l o n i o u s  a s s a u l t .  The p rosecu t ing  a t t o r n e y  on 

t h e  r e t r i a l  was Jack  Yardley.  

Appel lan t  based h i s  p e t i t i o n  f o r  pos t -convic t ion  r e l i e f  

upon t h e  f a c t  t h a t  t h e  p rosecu to r  a t  a p p e l l a n t ' s  1972 t r i a l  

was t h e  p a r t n e r  of t h e  a t t o r n e y  whom he i n i t i a l l y  consu l t ed  

p r i o r  t o  t h e  f i r s t  t r i a l  r ega rd ing  r e p r e s e n t a t i o n .  

I n  an a f f i d a v i t  i n  suppor t  of t h e  p e t i t i o n  f o r  pos t -  



conv ic t ion  r e l i e f  f i l e d  by a p p e l l a n t  and h i s  w i f e  i n  Decem- 

b e r  1973, a p p e l l a n t  r e c i t e s  t h e  above f a c t s  and s t a t e s  t h a t  

du r ing  t h e  c o n s u l t a t i o n  w i t h  Dan Yardley they  d i scussed  i n  

complete d e t a i l  t h e  e v e n t s  of t h e  day of t h e  a l l e g e d  a s s a u l t  

and p o s s i b l e  t h e o r i e s  of de fense ,  and t h a t  no doubt  Jack 

Yardley had occas ion  t o  hear  t h e  e n t i r e  conve r sa t ion .  

iio o b j e c t i o n s  were made a t  t r i a l  t o  t h e  q u a l i f i c a t i o n s  

of  Jack  Yardley t o  p rosecu te  t h e  c a s e  on beha l f  of t h e  

s tate.  This  i s s u e  was f i r s t  r a i s e d  i n  a p p e l l a n t ' s  p e t i t i o n  

f o r  pos t -convic t ion  r e l i e f  f i l e d  a f t e r  h i s  conv ic t ion  was 

a f f i rmed on appea l  i n  1973, 19 months a f t e r  r e t r i a l .  

The s o l e  i s s u e  on appea l  i s  whether o r  n o t  Sanders i s  

e n t i t l e d  t o  pos t -convic t ion  r e l i e f  based upon t h e  a l l e g e d  

p r i o r  involvement of t h e  p rosecu to r  w i t h  p re l imina ry  de fense  

m a t t e r s ?  W e  w i l l  assume, f o r  t h e  purpose of d i s c u s s i o n  of 

t h i s  i s s u e ,  t h a t  a p p e l l a n t ' s  a l l e g a t i o n s  a r e  t r u e .  

To r e s o l v e  t h e  i s s u e ,  it i s  necessary  t o  look a t  t h e  

secondary issue--whether o r  n o t  a p p e l l a n t  waived h i s  p r i v i -  

l e g e  t o  a s s e r t  t h e  a l l e g e d  p r o s e c u t o r i a l  c o n f l i c t  of i n t e r e s t ?  

Appel lan t  f i r s t  r a i s e d  t h e  q u e s t i o n  of t h e  county 

a t t o r n e y ' s  d i s q u a l i f i c a t i o n  i n  a p e t i t i o n  f o r  pos t -convic t ion  

r e l i e f  f i l e d  i n  t h e  United S t a t e s  D i s t r i c t  Court  19 months 

a f t e r  t h a t  c o n v i c t i o n  had been a f f i rmed  on appea l .  No 

o b j e c t i o n  was made, a l though  a p p e l l a n t  had t o  be aware of 

t h e  a l l e g e d  c o n f l i c t  a t  t h e  t ime of t r i a l .  

There a r e  no Montana c a s e s  d i r e c t l y  on t h i s  i s s u e ,  b u t  

t h i s  Court  has recognized t h a t  a  defendant  may waive a  l e g a l  

r i g h t .  I n  S t a t e  v .  Gal lagher ,  (1973) ,  162 Mont. 155,  509 

P.2d 852, t h e  defendant  was g iven  a  cho ice  between expe r i -  

enced c o u r t  appointed counse l  and counse l  who had p rev ious ly  

prosecu ted  defendant  i n  ano the r  t r i a l .  Defendant chose as  



h i s  de fense  counse l  t h e  a t t o r n e y  who had p rev ious ly  prosecu ted  

him. This  Court  he ld  defendant ,  by h i s  conduct ,  had waived 

any r i g h t  t o  demand a new t r i a l  based on a l l e g e d  c o n f l i c t  of 

t h e  a t t o r n e y .  

An a s s e r t i o n  of d i s q u a l i f i c a t i o n  of a  p rosecu t ing  

a t t o r n e y  because of h i s  r e l a t i o n s h i p  w i t h  t h e  accused i s  a  

p r i v i l e g e  of t h e  l a t t e r  which may be waived i n  v a r i o u s  ways, 

p r i n c i p a l l y  by f a i l u r e  t o  r a i s e  t h e  p o i n t  a t  t h e  e a r l i e s t  

p o s s i b l e  t ime.  D i s q u a l i f i c a t i o n  of Prosecu t ing  Attorney on 

Account of Re la t ionsh ip  w i t h  Accused, Anno. 31 ALR3d 953, 

989. Gajewski v .  United S t a t e s ,  ( 8 t h  C i r .  1963) ,  321 F.2d 

261, ce r t . den .  375 U.S. 968, 11 L ed 2d 416, 8 4  S . C t .  486. 

I n  t h e  i n s t a n t  c a s e  a p p e l l a n t  f a i l e d  t o  o b j e c t  t o  

Yardley p rosecu t ing  him a t  t h e  t r i a l  l e v e l ,  based on a l l e g e d  

c o n f l i c t  of i n t e r e s t .  I n s t e a d ,  he s tood  by and wai ted  f o r  

t h e  outcome. When t h e  outcome was unfavorab le  t o  him, he 

r a i s e d  t h e  c o n f l i c t  i s s u e  a s  a  pos t -convic t ion  remedy, 

approximately  19 months a f t e r  h i s  c o n v i c t i o n  was a f f i rmed .  

Appel lan t  cannot  s i t  by and s p e c u l a t e  on t h e  outcome of 

h i s  conv ic t ion  and then  r a i s e  t h i s  i s s u e  a f t e r  t h e  v e r d i c t  

has  been en t e red .  Appel lan t  waived h i s  oppor tun i ty  t o  

o b j e c t  t o  Yardley p rosecu t ing  him by f a i l i n g  t o  o b j e c t  t o  

t h e  p r o s e c u t o r ' s  q u a l i f i c a t i o n s  a t  t r i a l .  

Therefore ,  a l l  pos t -convic t ion  r e l i e f  i s  denied.  
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Chief J u s t i c e  


