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M r .  J u s t i c e  Gene B.  Daly del ivered the  Opinion of the  Court: 

This i s  an appeal from a judgment and order of the 

D i s t r i c t  Court, Deer Lodge County, entered June 8,  1977, 

f inding defendant Jack Weber delinquent i n  payment of ch i ld  

support and determining he was not  e n t i t l e d  t o  modification 

of the  decree of custody entered on November 15, 1972, with 

respect  t o  the  two minor chi ldren of the  p a r t i e s  t o  t h i s  ac t ion.  

The period of time relevant  t o  t h i s  appeal commenced i n  

the  l a t e  spring and ea r ly  summer of 1976, when p l a i n t i f f  mother 

contacted defendant f a the r  f o r  the  purpose of requesting him 

t o  ca re  f o r  the  minor chi ldren fo r  the  summer months of 1976. 

Following the  conversation defendant t raveled t o  the  home of 

p l a i n t i f f ,  acquired the chi ldren and returned t o  h i s  home i n  

Belgrade f o r  the  purpose of caring f o r  the  chi ldren during 

the  summer months. 

I n  the  f a l l  1976, defendant returned the  chi ldren t o  

p l a i n t i f f .  A discussion between the p a r t i e s  took place a s  

t o  whether defendant could maintain the  temporary custody of the  

chi ldren f o r  the purpose of allowing the  chi ldren t o  a t t end  

school i n  Belgrade. Following t h i s  discussion,  p l a i n t i f f  agreed 

t o  allow defendant t o  maintain the custody of the  minor son, 

John, t o  allow him t o  a t tend school i n  Belgrade. Defendant 

t he rea f t e r  returned t o  h i s  home and enrol led  h i s  son i n  the  

Belgrade school system. 

Subsequently defendant was advised by h i s  s is ter - in- law,  

Dorothy Weber, t h a t  p l a i n t i f f  was bringing the  minor daughter 

Brenda eo Gal la t in  Gateway f o r  the purpose of res id ing with 

defendant' s s is ter - in- law and brother .  Thereupon defendant 



went t o  the  home of h i s  s is ter - in- law and brother  and took h i s  

daughter with him t o  Belgrade and enrolled her  i n  the  Belgrade 

school system, without the  permission of h i s  ex-wife. 

On September 26, 1976, p l a i n t i f f  returned t o  Gal la t in  

Gateway t o  v i s i t  with her  minor daughter a t  which time she 

was advised the  ch i ld  was res id ing with defendant. She then 

went t o  defendant 's home i n  Belgrade t o  g e t  her  daughter. 

Following an a l t e r c a t i o n  which occurred on September 26 

a t  the  residence of defendant, a motion fo r  temporary r e s t r a in ing  

order ,  supported by a f f i d a v i t ,  was f i l e d  by p l a i n t i f f  and was 

followed by a temporary order  and order  t o  show cause issued 

by the  D i s t r i c t  Court. After  the issuance of the  order  t o  show 

cause defendant surrendered the  children t o  p l a i n t i f f .  

These issues  a r e  presented fo r  review: 

1)  Whether the  D i s t r i c t  Court er red i n  f a i l i n g  t o  modify 

the  custody degree entered i n  November 1972, with respect  t o  the  

two minor chi ldren of the  p a r t i e s ?  

2) Whether the D i s t r i c t  Court er red i n  determining 

delinquencies i n  ch i ld  support without allowing c r e d i t  t o  

defendant fo r  house r epa i r s ,  groceries purchased, and c lothing 

purchased f o r  the children? 

It i s  the  posi t ion of defendant t h a t  the  court  er red i n  

f a i l i n g  t o  modify the custody with respect  t o  both children.  

The bas i s  fo r  the modification i s  d i f f e r e n t  fo r  each ch i ld .  

Section 48-339, R.C.M. 1947, provides i n  p a r t :  

"(2) The court  s h a l l  not  modify a p r io r  custody 
decree unless it  f inds ,  upon the  bas i s  of f a c t s  t h a t  
have a r i s en  s ince  the  p r i o r  decree o r  t h a t  were un- 
known t o  the cour t  a t  the  time of en t ry  of the p r i o r  
decree, t ha t  a change has occurred i n  the  circumstances 
of the  ch i ld  o r  h i s  custodian, and t h a t  the  modification 
i s  necessary t o  serve the  bes t  i n t e r e s t  of the ch i ld .  
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I n  applying these standards the court  s h a l l  r e t a i n  
the  custodian appointed pursuant t o  the  p r io r  de- 
cree  unless:  

"(b) The ch i ld  has been in tegra ted i n t o  the 
family of the  pe t i t i one r  with consent of the  
custodian * * *." 
Defendant argues t h a t  i n  the case of h i s  minor son, John, 

in tegra t ion  took place with the  consent of p l a i n t i f f .  The 

record i s  not  c l e a r  a s  t o  the  arrangement concerning how long 

the  son was t o  s tay  with the  f a the r ,  but  the  f a the r  d id  en te r  

the  son i n  the  Belgrade school system for  the  year 1976-1977. 

It i s  apparent from the  record t h a t  when defendant was allowed t o  

take the  minor son fo r  the  school year 1976-1977, t h a t  John was 

not  in tegra ted i n t o  defendant f a t h e r ' s  family because a temporary 

r e s t r a in ing  order was f i l e d  on October 1, 1976 and the  custody 

of the  son returned t o  the  p l a i n t i f f .  The son was only i n  t he  

custody of the  defendant from ear ly  summer 1976 t o  October 1, 1976. 

There i s  no evidence from which the  court  could determine, 

a s  required by sect ion 48-339(2), R.C.M. 1947, t h a t  a change 

has occurred i n  the  circumstances of the  ch i ld  John, o r  h i s  

custodian, which requires  a modification t o  serve h i s  bes t  

i n t e r e s t s .  

This Court has long r e l i e d  upon the d i sc re t i on  of the  

D i s t r i c t  Court i n  custody matters.  I n  Brooks v. Brooks, 

Mont . , 556 P.2d 901, 33 St .  Rep. 1114, 1116, the  Court 

s ta ted :  

"This Court has long followed the  r u l e  t h a t  
unless there  i s  a c l e a r  abuse of d i s c re t i on  by 
the  t r i a l  cour t ,  a decision on custody w i l l  not  
be overruled on appeal. Love v. Love, 106 Mont. 303, 
533 P.2d 280; Gilmore v. Gilmore, 166 Mont.47, 530 
P.2d 480; Anderson v. Anderson, 145 Mont. 244, 400 
P.2d 632. I n  these  cases t h i s  Court has committed 



i t s e l f  t o  the view t h a t  the  welfare of t he  ch i ld  
i s  the  paramount considerat ion i n  awarding custody 
and t h a t  i t  must of necess i ty ,  be l e f t  la rgely  t o  
the  d i sc re t i on  of the  t r i a l  judge. He hears the  
testimony, sees the  witnesses'  demeanor and has a 
superior  advantage i n  determining those d i f f i c u l t  
problems .'' 

We can f ind no abuse of d i s c re t i on  on the  pa r t  of the 

D i s t r i c t  Court regarding the  custody of John, the  minor son. 

I n  regard t o  the  minor daughter Brenda, defendant asks 

t h i s  Court t o  look t o  sect ion 48-339(2)(c), R.C.M. 1947, which 

s t a t e s  t h a t  i n  applying i t s  standards the  cour t  s h a l l  r e t a i n  

the  custodian appointed pursuant t o  the  p r i o r  decree unless:  

" (c)  the ch i ld  ' s present  environment endangers 
ser iously  h i s  physical ,  mental,moral, o r  emotional 
hea l th ,  and the  harm l i k e l y  t o  be caused by a 
change of environment is  outweighed by i t s  advan- 
tages t o  him." 

It is  the  pos i t ion  of defendant t h a t  the  record preponderates 

i n  favor of modification of custody based upon sec t ion  48-339(2)(c). 

From the  record it i s  c l e a r  Brenda was .placed i n  the  custody 

of defendant fo r  the  summer 1976. After  p l a i n t i f f  returned from 

receiving medical treatment i n  Cal i fornia ,  she took Brenda 

with her  t o  her  home i n  Anaconda. Thereaf ter ,  she, a s  the  

custodian of the  ch i ld ,  placed her  temporarily i n  the  home of 

her  former brother-in-law, Sam Weber. Defendant without the  

consent of p l a i n t i f f  took Brenda t o  h i s  own home and would not 

re tu rn  her  custody t o  p l a i n t i f f ,  u n t i l  the  court  order  required 

him t o  do so. 

W e  f ind  no change i n  the  circumstances of p l a i n t i f f  mother 

which would j u s t i f y  a modification of the  decree a s  it per ta ins  

t o  the  custody of the  minor daughter Brenda. The welfare and 

bes t  i n t e r e s t s  of the ch i ld  a r e  the  primary concern of the  

court  and even though there  have been subs t an t i a l  changes i n  



t he  mother's hea l th ,  t h i s  Court w i l l  not  modify the  order  

unless the  welfare of the  ch i ld  w i l l  be promoted. P l a i n t i f f  

t e s t i f i e d  she has no present hea l th  problems which would 

i n t e r f e r e  with her  du t i e s  i n  caring fo r  the  children.  Defendant 

has f a i l e d  t o  produce any evidence upon which a modification of 

custody could be based. 

The D i s t r i c t  Court a s  t r i e r  of the  f a c t s ,  had the  opportunity 

t o  observe the  p a r t i e s ,  had the  benef i t  of the  repor ts  of the  

welfare departments and found in su f f i c i en t  evidence f o r  modifi- 

ca t ion  of the  decree a s  it per ta ins  t o  the  custody of the  two 

minor children.  This Court w i l l  not  d i s tu rb  t h a t  ru l ing.  

Also, i t  i s  defendant 's posi t ion t h a t  the D i s t r i c t  Court f a i l e d  

t o  recognize other  contr ibut ions  made by him toward the  support 

of h i s  chi ldren i n  determining tha t  defendant was delinquent 

i n  payment of ch i ld  support. Haaby v. Haaby, (1974), 165 Mont. 

475, 478, 529 P.2d 1387. 

Here, defendant f a the r  has contributed t o  the  support of 

h i s  minor chi ldren i n  ways other  than the  payment of ch i ld  sup- 

por t .  It i s  uncontradicted t h a t  he (1) bought groceries f o r  

the  chi ldren;  (2) bought c lo thes  f o r  the  chi ldren;  ( 3 )  repaired 

the  motor i n  the furnace a t  the mother's home; and (4) sk i r t ed  

the t r a i l e r  home of the  mother. 

A l l  of these contr ibutions enhance the  welfare of the  

chi ldren,  but  a r e  things customarily performed by a f a the r  i n  

add i t ion  t o  support payments. Further ,  the  problem of giving 

the  defendant fa ther  c r e d i t  f o r  doing these things i s  t h a t  nowhere 

i n  the  record does defendant o f f e r  testimony a s  t o  the  amount 

he spent f o r  grocer ies ,  c lo thing and repa i r s .  The D i s t r i c t  Court 

had no way of knowing whether he contr ibuted,  i n  kind, an amount 

equal t o  the  delinquency i n  the  support payments. Therefore, the  



D i s t r i c t  Court was not  i n  e r r o r  i n  holding t h a t  defendant was 

delinquent i n  h i s  ch i ld ' suppor t  payments. 

The judgment of the  D i s t r i c t  Court i s  affirmed. 
f 
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J u s t i c e  

We Concur: 

- - 

Chief  stic ice 


