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M r .  Chief J u s t i c e  Frank I. H a s w e l l  d e l i v e r e d  t h e  Opinion of 
t h e  Court .  

Aetna Insurance  Company appea l s  from an o r d e r  of t h e  

D i s t r i c t  Court ,  E igh th  J u d i c i a l  D i s t r i c t ,  Cascade County, 

denying i t s  motion f o r  summary judgment and g r a n t i n g  p a r t i a l  

summary judgment i n  f avo r  o f  t h e  p l a i n t i f f  F i t z g e r a l d .  

I n  December 1973, Donna F i t z g e r a l d  f i l e d  s u i t  i n  S t a t e  

D i s t r i c t  Court  a g a i n s t  Turner Val ley  Transpor t  (Turner 

V a l l e y ) ,  and Emmanuel S t .  Louis ( S t .  L o u i s ) ,  bo th  motor 

c a r r i e r s  from Edmonton, A lbe r t a ,  Canada, and Rudolph C o l l i c o t t ,  

a  t r u c k  d r i v e r ,  f o r  a l l e g e d l y  caus ing  t h e  wrongful d e a t h  of 

he r  husband, Ronald E. F i t z g e r a l d .  F i t z g e r a l d  was k i l l e d  

November 2 3 ,  1973, i n  a  c o l l i s i o n  near  Lewistown, Montana, 

between h i s  t r u c k  and a  t r a c t o r - t r a i l e r  u n i t  d r i v e n  by 

C o l l i c o t t .  C o l l i c o t t  was t r a n s p o r t i n g  a  load  of p i p e  f o r  

Turner Val ley from Edmonton, A lbe r t a ,  t o  G i l l e t t e ,  Wyoming. 

Turner Val ley owned t h e  t r a i l e r  involved i n  t h e  c o l l i s i o n ,  

b u t  had h i r e d  bo th  t h e  t r a c t o r  and t h e  d r i v e r  C o l l i c o t t  from 

S t .  Louis.  

The defendants  Turner Val ley ,  S t .  Louis ,  and C o l l i c o t t  

removed t h e  wrongful d e a t h  s u i t  t o  Fede ra l  Court .  A nonjury 

t r i a l  t h e r e  r e s u l t e d  i n  a  judgment a g a i n s t  Turner Val ley and 

C o l l i c o t t  f o r  $190,739.00, p l u s  c o s t s ,  and i n  a f i n d i n g  t h a t  

S t .  Louis w a s  n o t  bound t o  indemnify Turner Val ley.  No 

appea l  w a s  taken from t h i s  judgment. 

A t  t h e  t i m e  of t h e  accident Turner Val ley  was in su red  

by Markel Insurance  Company of Canada (Markel) under a 

primary v e h i c l e  p o l i c y  cover ing  wholly owned and scheduled 

v e h i c l e s ,  and by Aetna Insurance Company (Aetna) under a  

composite m e r c a n t i l e  p o l i c y  a f f o r d i n g  a  l i m i t e d  form of 

automobile l i a b i l i t y  coverage.  Aetna defended Turner Val ley  

i n  t h e  Fede ra l  D i s t r i c t  Court  t r i a l  a f t e r  Markel dropped i t s  



defense  of Turner Val ley.  S t .  Louis w a s  i n su red  by Canadian 

Sure ty  Company (Canadian S u r e t y ) .  

On J u l y  30 ,  1975, Donna F i t z g e r a l d  f i l e d  t h i s  s u i t  i n  

t h e  Cascade County D i s t r i c t  Court  a g a i n s t  Aetna, Markel,  and 

Canadian Sure ty  t o  c o l l e c t  on t h e  judgment g ran ted  he r  i n  

Fede ra l  Court .  I n  h e r  complaint  s h e  prayed f o r  t h e  amount 

of t h e  judgment s h e  had r ece ived  i n  Fede ra l  Court ,  p l u s  

i n t e r e s t ;  f o r  p u n i t i v e  damages; f o r  a t t o r n e y  f e e s  and c o s t s ;  

and f o r  damages f o r  mental  d i s t r e s s  a l l e g e d l y  caused he r  

because of t h e  de fendan t s '  l a c k  of  good f a i t h  and ma l i c ious  

and oppres s ive  conduct .  

Aetna twice  removed t h e  s u i t  t o  Fede ra l  Cour t ,  b u t  each 

t ime p l a i n t i f f  was s u c c e s s f u l  i n  remanding it t o  s t a t e  

c o u r t .  Markel and Canadian Sure ty  were e v e n t u a l l y  d i smissed  

from t h e  s u i t  f o r  l a c k  of  pe r sona l  j u r i s d i c t i o n .  

Following p r e t r i a l  d i s cove ry ,  Aetna moved f o r  summary 

judgment on a l l  i s s u e s  and Donna F i t z g e r a l d  moved f o r  p a r t i a l  

summary judgment as t o  t h e  amount Aetna a l l e g e d l y  owed h e r  

a s  Turner V a l l e y ' s  i n s u r e r  under t h e  Fede ra l  Court  judgment. 

The D i s t r i c t  Court  e n t e r e d  an  o r d e r  denying Aetna ' s  motion 

f o r  s m n a r y  judgment and g r a n t i n g  p l a i n t i f f ' s  motion f o r  

p a r t i a l  summary judgment. 

Aetna appea l s  from t h i s  o r d e r .  I t  has  a l s o  f i l e d  a  

p e t i t i o n  f o r  a  w r i t  of supe rv i so ry  c o n t r o l  ( ~ o c k e t  No. 

13888) i n  con junc t ion  w i t h  i t s  appea l  r e q u e s t i n g  t h i s  Court  

t o  d i r e c t  t h e  D i s t r i c t  Court  t o  d i smis s  p l a i n t i f f ' s  c l a ims  

f o r  p u n i t i v e  damages and t o  e n t e r  summary judgment i n  i t s  

f avo r  on t h e  m e r i t s  of t h e  ca se .  

Aetna r a i s e s  t h e  fo l lowing  i s s u e s  on appea l  and i n  i t s  

a p p l i c a t i o n  f o r  a  w r i t  of supe rv i so ry  c o n t r o l :  

1. Did t h e  ~ i s t r i c t  Court  e r r  i n  denying Aetna ' s  



motion f o r  summary judgment and i n  e n t e r i n g  p a r t i a l  summary 

judgment f o r  p l a i n t i f f ?  

2.  Is a  c l a im  f o r  p u n i t i v e  damages a l lowable  under 

s e c t i o n  17-208, R.C.M. 1947, i n  a s u i t  by a  t h i r d  p a r t y  

a g a i n s t  an  automobile l i a b i l i t y  i n s u r e r  t o  c o l l e c t  a  judg- 

ment p rev ious ly  e n t e r e d  a g a i n s t  t h e  i n su red?  

The f i r s t  i s s u e  r e l a t e s  t o  p o l i c y  coverage and t o  t h e  

v a l i d i t y  of  c e r t a i n  p o l i c y  defenses  which Aetna a s s e r t s  

p r o t e c t s  it from l i a b i l i t y  a g a i n s t  t h e  i n s u r e d ,  and t h e r e f o r e  

from l i a b i l i t y  a g a i n s t  p l a i n t i f f :  (1) A e t n a l s  i n su rance  

c o n t r a c t  w i t h  Turner Val ley covered on ly  "nonowned" v e h i c l e s ;  

and ( 2 )  c e r t a i n  " s t a t u t o r y  cond i t i ons"  i n  A e t n a l s  p o l i c y ,  

i n s e r t e d  i n  compliance w i t h  A l b e r t a ,  Canada law, suspended 

coverage wh i l e  a  covered v e h i c l e  w a s  engaged i n  an i l l e g a l  

o p e r a t i o n  o r  wh i l e  an  i n t o x i c a t e d  d r i v e r  was d r i v i n g  a  

covered v e h i c l e .  

Aetna contends  t h a t  any one of t h e s e  i s  s u f f i c i e n t  t o  

ba r  it from l i a b i l i t y .  F i t z g e r a l d  responds t h a t  Ae tna ' s  

p o l i c y  covered t h e  t r a c t o r - t r a i l e r  u n i t  and t h a t  Turner 

Val ley  d i d  n o t  v i o l a t e  any of t h e  " s t a t u t o r y  cond i t i ons" .  

F i t z g e r a l d  f u r t h e r  a rgues  t h a t  even i f  Turner Val ley d i d  

v i o l a t e  any of t hose  c o n d i t i o n s ,  I n t e r s t a t e  Commerce Com- 

miss ion r e g u l a t i o n s  p reven t  Aetna from a s s e r t i n g  them a s  

defenses .  Aetna c o u n t e r s  t h a t  i f  Turner Val ley and t h u s ,  

Aetna, i s  t o  be  he ld  t o  I . C . C .  r e g u l a t i o n s  even though 

Turner Val ley d i d  n o t  have an I . C . C .  pe rmi t  t o  o p e r a t e ,  

F i t z g e r a l d  should a l s o  be he ld  t o  t h o s e  same r e g u l a t i o n s .  

The I .C .C .  r e g u l a t i o n s  i n  f o r c e  a t  t h e  t i m e  of t h e  a c c i d e n t  

waived an  i n s u r e r ' s  p o l i c y  defenses  a s  t o  t h e  f i r s t  $25,000.00 

of  insurance .  Because of our  d e c i s i o n  t h a t  no p o l i c y  con- 

d i t i o n s  were v i o l a t e d ,  w e  need n o t  d i s c u s s  t h e  i s s u e  of  



whether and t o  what e x t e n t  I . C . C .  r e g u l a t i o n s  waived Ae tna ' s  

p o l i c y  de fense s .  

The i n su rance  p o l i c y  which Aetna s o l d  t o  Turner Va l l ey  

was a  "Composite M e r c a n t i l e  Po l i cy"  f o r  f i r e  i n s u r a n c e ,  

i n l a n d  mar ine  i n s u r a n c e ,  robbery  and b u r g l a r y  i n s u r a n c e ,  a s  

w e l l  a s  g e n e r a l  comprehensive l i a b i l i t y  i n su rance .  Inc luded  

w i t h i n  t h e  l i a b i l i t y  i n s u r a n c e  was an  "S.P.F. No. 6 S tandard  

Non-owned Automobile P o l i c y " .  S e c t i o n  A o f  t h a t  p o l i c y ,  

e n t i t l e d  "Thi rd  P a r t y  L i a b i l i t y "  con t a ined  t h e  b a s i c  au to-  

mobi le  i n s u r i n g  agreement: 

"The I n s u r e r  a g r e e s  t o  indemnify t h e  In su red  
a g a i n s t  t h e  l i a b i l i t y  imposed by l a w  upon t h e  
In su red  f o r  l o s s  o r  damage a r i s i n g  from t h e  
u s e  o r  o p e r a t i o n  o f  any automobi le  n o t  owned 
i n  whole o r  i n  p a r t  by o r  l i c e n s e d  i n  t h e  
name of t h e  In su red  * * *." 

Both p a r t i e s  a g r e e  t h a t  t h e  t r a c t o r - t r a i l e r  u n i t  i s  an  

"automobi le"  w i t h i n  t h e  t e r m s  o f  t h e  p o l i c y .  The d i f f i c u l t y  

a r i s e s  because  of  t h e  s p l i t  ownership of t h e  u n i t .  Turner 

Va l ley  owned o n l y  t h e  t r a i l e r ;  i t  h i r e d  bo th  t h e  t r a c t o r  and 

t h e  d r i v e r  C o l l i c o t t  from S t .  Louis.  I t e m  5 i n  t h e  d e f i n i -  

t i o n  s e c t i o n  o f  t h e  p o l i c y ,  however, p rov ides  t h a t  f o r  

purposes  o f  t h e  I n s u r e r ' s  l i a b i l i t y  under S e c t i o n  A of  t h e  

p o l i c y ,  a n o t o r  v e h i c l e  and a t r a i l e r  a t t a c h e d  t o  it c o n s t i -  

t u t e  one automobi le .  The re fo re ,  w e  s h a l l  t r e a t  t h i s  u n i t  a s  

one automobi le .  

A d d i t i o n a l l y ,  Turner V a l l e y ' s  i n s u r a n c e  p o l i c y  form i s  

e x p r e s s l y  made a p a r t  o f  t h e  i n s u r a n c e  c o n t r a c t .  I t e m  5 of 

t h a t  form d e s i g n a t e s  t h e  coverage p rov ided  f o r  " h i r e d  au to-  

mobi les" .  Typed i n  t h i s  space  a r e  t h e s e  words: "NOT 

ANTICIPATED, COVERED I F  ANY". 

Both p a r t i e s  contend t h a t  t h e  language of t h e  b a s i c  

automobi le  i n s u r i n g  agreement i n  t h e  p o l i c y  i s  unambiguous, 



a l though  each i n t e r p r e t s  t h i s  language d i f f e r e n t l y :  F i t z -  

g e r a l d  a rgues  t h a t  i t  covers  automobiles which a r e  p a r t i a l l y  

owned by t h e  i n su red ;  Aetna a rgues  t h a t  it does n o t .  

I n  ou r  view, t h e  language of  t h e  b a s i c  automobile 

i n s u r i n g  agreement i s  ambiguous because it i s  s u b j e c t  t o  two 

repugnant  and i n c o n s i s t e n t  meanings. The language could  be  

cons t rued  t o  p rov ide  coverage f o r  an  automobile n o t  wholly 

owned o r  n o t  p a r t i a l l y  owned by Turner Val ley i n  which c a s e  

coverage would be a f fo rded  here .  On t h e  o t h e r  hand, t h e  

language could be  cons t rued  t o  p rov ide  coverage only  f o r  an 

automobile which i s  n e i t h e r  owned i n  whole nor i n  p a r t  by 

Turner Val ley i n  which c a s e  t h e r e  would be  no coverage i n  

t h i s  a c c i d e n t .  

Where an ambiguity i n  an  in su rance  c o n t r a c t  e x i s t s ,  

every doubt should b e  r e so lved  i n  f avo r  of t h e  i n su red  and 

t h e  p o l i c y  should be s t r i c t l y  cons t rued  a g a i n s t  t h e  i n s u r e r .  

Alpha Real E s t a t e  Development, Inc .  v .  Aetna L i f e  & Casua l ty  

Co., (1977) ,  Mont. , 570 P.2d 585, 34 St.Rep. 1130; 

F a s s i o  v.  Montana P h y s i c i a n s '  Se rv i ce ,  (1976) ,  Mont. 

, 553 P.2d 998, 33 St.Rep. 457; Mountain West Farm Bur. 

v. Neal,  (1976) ,  169 Mont. 317, 547 P.2d 79. 

There a r e  l o g i c a l  reasons  f o r  t h i s  r u l e  of p o l i c y  

c o n s t r u c t i o n .  I n  o r d i n a r y  c o n t r a c t  law, t h e  language i s  

cons t rued  most s t r o n g l y  a g a i n s t  t h e  p a r t y  who d r a f t e d  t h e  

c o n t r a c t ,  because it i s  h i s  language which c r e a t e d  t h e  

ambiguity or  u n c e r t a i n t y  of meaning. S e c t i o n  13-720, R.C.M. 

1947; S c i n s k i  v .  Grea t  Northern L i f e  I n s .  Co., (1940) ,  1 1 0  

Mont. 106, 111, 99 P.2d 218, ~ d d i t i o n a l l y ,  an i n su rance  

p o l i c y  i s  an adhesion c o n t r a c t .  Equal ba rga in ing  s t r e n g t h  

between t h e  i n su red  and t h e  i n s u r e r  concerning t h e  t e r m s  of 

t h e  p o l i c y  simply does  n o t  e x i s t ;  t h e  i n s u r e r  d r a f t s  t h e  



language of t h e  p o l i c y  and o f f e r s  it t o  t h e  i n su red  on a 

t ake - i t -o r - l eave - i t  b a s i s ;  t h e  i n su red  has  no vo ice  i n  i t s  

terms o r  language. Steven v. F i d e l i t y  and Casua l ty  Co. of 

N e w  York, (1962) ,  27 Cal -Rpt r .  172, 377 P .2d  284, 292-93. 

F i n a l l y ,  t h e  e x t e n t  of coverage i s  capable  of c l e a r ,  l u c i d  

and unambiguous d e f i n i t i o n  which t h e  i n s u r e r ,  by a c c i d e n t  o r  

des ign ,  f a i l e d  t o  exp res s ;  h e r e ,  f o r  example, had Aetna 

in tended  t o  l i m i t  i t s  coverage t o  automobi les  n e i t h e r  owned 

i n  whole nor i n  p a r t ,  it could c l e a r l y  have s o  s t a t e d .  

Accordingly,  we c o n s t r u e  t h e  ambiguity a g a i n s t  t h e  

i n s u r e r  and i n  f a v o r  of  t h e  i n su red .  We cons t rue  t h e  b a s i c  

automobile i n s u r i n g  agreement i n  Sec t ion  A of t h e  p o l i c y  t o  

mean t h a t  coverage i s  provided f o r  an automobile n o t  owned 

i n  p a r t  by t h e  i n su red .  A s  t h e  automobile i n  q u e s t i o n  i s  

one u n i t  and p a r t  of t h a t  u n i t  was owned by S t .  Louis ,  

coverage i s  a f fo rded  Turner Val ley here .  

This  c o n s t r u c t i o n  i s  f u r t h e r  s t r eng thened  by t h e  p o l i c y  

a p p l i c a t i o n  which i s  e x p r e s s l y  made a  p a r t  of t h e  i n su rance  

c o n t r a c t .  I t  provides  t h a t  " h i r e d  automobiles" coverage,  

whi le  " n o t  a n t i c i p a t e d "  i s  "covered i f  any". An in su rance  

p o l i c y  i s  t o  be  r ead  a s  a  whole and,  i f  p o s s i b l e ,  t h e  v a r i o u s  

p a r t s  a r e  t o  be r e c o n c i l e d  and g iven  meaning and e f f e c t .  

Aleksich v .  Mutual B e n e f i t  Heal th  & Accident  Assn.,  (1945) ,  

118 Mont. 223, 164 P.2d 372. S ince  t h e  t r a c t o r  u n i t  w a s  

c l e a r l y  a  " h i r e d  automobi le" ,  it was covered by t h e  exp res s  

t e r m s  of t h e  po l i cy .  To hold o the rwi se  would deny e f f e c t  t o  

t h i s  p rov i s ion  of t h e  p o l i c y  i n  ou r  view. 

The second and t h i r d  p o l i c y  de fenses  which Aetna a s s e r t s  

a r e  based upon c o n d i t i o n s  r e q u i r e d  by Albe r t a  l a w  t o  be  

inc luded  i n  every in su rance  c o n t r a c t  w r i t t e n  i n  t h e  prov ince  

of  A lbe r t a ,  Canada. ALTA. REV. STAT., Ch. 187,  8288. ~ h e s e  



s t a t u t o r y  c o n d i t i o n s  a r e  a t t a c h e d  as endorsements t o  Ae tna ' s  

p o l i c y  w i t h  Turner Val ley .  They provide  i n  p e r t i n e n t  p a r t :  

"P roh ib i t ed  U s e  by Others .  

" ( 2 )  The in su red  s h a l l  n o t  permi t ,  s u f f e r ,  
a l l ow o r  connive a t  t h e  u se  of t h e  automobile 

" ( a )  by any person under t h e  i n f l u e n c e  of 
i n t o x i c a t i n g  l i q u o r  o r  d rugs  t o  such an 
e x t e n t  a s  t o  be  f o r  t h e  t i m e  being incapab le  
of t h e  proper  c o n t r o l  of t h e  automobile;  o r  

" (c )  f o r  any i l l i c i t  o r  p r o h i b i t e d  t r a d e  o r  
t r a n s p o r t a t i o n " .  

The Albe r t a  Lnsurance Act,  ALTA. REV. STAT., Ch. 187,  

8288, r e q u i r e s  t h a t  p o l i c i e s  i s sued  thereunder  i n c l u d e  as a  

p a r t  of t h e  p o l i c y  p r o v i s i o n s  c e r t a i n  " s t a t u t o r y  c o n d i t i o n s " .  

P l a i n t i f f  contends  t h a t  t h e s e  s t a t u t o r y  c o n d i t i o n s  do n o t  

apply t o  a  covered v e h i c l e  involved i n  an a c c i d e n t  occu r r ing  

o u t s i d e  of A lbe r t a ,  Canada. She a rgues  t h a t  t h e  ph ra se  " i n  

t h e s e  s t a t u t o r y  cond i t i ons"  i n d i c a t e s  t h a t  t h e s e  c o n d i t i o n s  

a r e  a p p l i c a b l e  on ly  i n  Alber ta .  

W e  hold t h a t  t h i s  con ten t ion  i s  un tenable .  These 

c o n d i t i o n s  by s t a t u t e  are deemed t o  be  a  p a r t  of every 

in su rance  c o n t r a c t  w r i t t e n  i n  A lbe r t a .  ALTA REV. STAT., ch .  

187, §288(1) ( a ) .  Add i t i ona l ly ,  they  w e r e  s p e c i f i c a l l y  

w r i t t e n  i n t o  t h e  "Endorsement" S e c t i o n  of t h i s  p o l i c y .  No 

language i n  t h i s  p o l i c y  l i m i t s  t h e i r  a p p l i c a t i o n  s o l e l y  t o  

t h e  prov ince  of  A lbe r t a ,  Canada. They t h e r e f o r e  form a  p a r t  

of t h e  c o n t r a c t  f o r  a l l  purposes.  

I n  i t s  f i n d i n g s  of f a c t  and conc lus ions  of law i n  Donna 

F i t z g e r a l d ' s  s u i t  a g a i n s t  Turner Va l l ey ,  S t .  Louis ,  and 

C o l l i c o t t ,  t h e  Fede ra l  D i s t r i c t  Court  found t h a t  a t  t h e  t ime 

of t h e  a c c i d e n t  C o l l i c o t t  was drunk and t h a t  C o l l i c o t t ' s  

drunkenness was s u f f i c i e n t  t o  impair  h i s  d r i v i n g  c a p a c i t y .  



F i t z g e r a l d  v .  Turner Val ley  Transpor t ,  Civ. No. 3213 (D.  

Mont. 1975) .  Aetna contends  t h a t  under t h e  s t a t u t o r y  con- 

d i t i o n s  i n  i t s  p o l i c y  w i t h  Turner Val ley ,  t h i s  f i n d i n g  

abso lves  Aetna from l i a b i l i t y  t o  Turner Val ley and hence,  t o  

t h e  p l a i n t i f f .  

The s t a t u t o r y  c o n d i t i o n  involved h e r e ,  however, p rov ides  

t h a t  t h e  i n su red  s h a l l  n o t  "permi t ,  s u f f e r ,  a l l ow o r  connive" 

a t  t h e  u se  of an  in su red  automobile by a  person who i s  

i n c a p a c i t a t e d  because of  l i q u o r .  Webster ' s  d e f i n e s  "permit"  

t o  mean consen t  t o  o r  a u t h o r i z e ;  " s u f f e r "  t o  mean n o t  t o  

f o r b i d  o r  h inde r ;  "al low" t o  mean approve o r  s a n c t i o n ;  and 

"connive" t o  mean f a i l  t o  t a k e  a c t i o n  a g a i n s t  a  known 

wrongdoing o r  misbehavior.  Webster ' s  Third  I n t e r n a t i o n a l  

Dic t ionary  (Unabridged, 1971) .  A s  used h e r e  we unders tand 

t h e s e  t e r m s  t o  mean t h a t  t h e  i n su red  must f i r s t  have knowledge 

t h a t  t h e  u s e r  i s  engaged i n  a  p r o h i b i t e d  a c t i v i t y  b e f o r e  he  

may "permi t ,  s u f f e r ,  a l low o r  connive" a t  such use .  

For Aetna t o  s u c c e s s f u l l y  assert t h i s  s t a t u t o r y  condi-  

t i o n ,  it must show t h a t  Turner Val ley had knowledge t h a t  

C o l l i c o t t  w a s  o p e r a t i n g  t h e  t r a c t o r - t r a i l e r  u n i t  wh i l e  he 

was i n c a p a c i t a t e d  because of d r i n k .  Aetna has  shown no such 

knowledge by Turner Val ley ,  and du r ing  o r a l  argument has  

admit ted t h a t  Turner Val ley i n  f a c t  had no knowledge of 

C o l l i c o t t ' s  drunkenness. This  p o l i c y  de fense ,  t h e r e f o r e ,  

f a i l s .  

The t h i r d  p o l i c y  defense  i nvo lves  t h e  i n s u r e d ' s  u se  of 

t h e  t r a c t o r - t r a i l e r  u n i t  i n  i l l i c i t  o r  p r o h i b i t e d  t r a d e  o r  

t r a n s p o r t a t i o n .  The Fede ra l  Court  found t h a t  n e i t h e r  Turner 

Val ley ,  S t .  Louis nor C o l l i c o t t  had e i t h e r  a  Montana   ail road 

Commission o r  an I n t e r s t a t e  Commerce Commission pe rmi t  t o  

o p e r a t e  i n  Montana. F i t z g e r a l d  v .  Turner v a l l e y  Transpor t ,  

supra .  Aetna contends  t h a t  i n  t h e  absence of such pe rmi t s ,  



Turner Val ley ,  S t .  Louis ,  and C o l l i c o t t  w e r e  engaged i n  

" i l l i c i t  o r  p r o h i b i t e d  t r a d e  o r  t r a n s p o r t a t i o n " ,  and conse- 

quen t ly ,  coverage under t h e  p o l i c y  w a s  suspended. 

~ i t z g e r a l d  r e l i e s  upon Trave l e r s  Mut. Casua l ty  Co. v .  

Rector ,  ( 8 t h  C i r .  1943) ,  138 F.2d 396 ,  t o  conclude t h a t  

Turner V a l l e y ' s  t r a n s p o r t a t i o n  i n t o  Montana wi thou t  I . C . C .  

and Montana pe rmi t s  does  n o t  c o n s t i t u t e  " i l l i c i t  o r  pro- 

h i b i t e d  t r a d e  o r  t r a n s p o r t a t i o n " .  

I n  Rector p l a i n t i f f ' s  deceased was k i l l e d  i n  an auto-  

mobile-truck c o l l i s i o n  i n  Louis iana.  Ford Bro thers  Van & 

Sto rage  Company (Ford Co.) ,  a motor carrier o u t  of Omaha, 

Nebraska, owned and ope ra t ed  t h e  t r u c k .  The p l a i n t i f f  

ob t a ined  judgment a g a i n s t  Ford Co. f o r  $10,000.00. When 

execut ion  on t h e  judgment was r e t u r n e d  u n s a t i s f i e d ,  she  

brought  s u i t  a g a i n s t  T r a v e l e r s  Mutual Casua l ty  Co., Ford 

C O . ' S  i n s u r e r .  

T r a v e l e r s  defended t h e  s u i t  on two bases :  (1) t h a t  

under T r a v e l e r s '  t e r r i t o r i a l  r e s t r i c t i o n s  i n  Ford Co. ' s  

p o l i c y ,  t h e  t r u c k  was n o t  covered wh i l e  being ope ra t ed  i n  

Louis iana;  and ( 2 )  t h a t  a t  t h e  t ime of  t h e  c o l l i s i o n  t h e  

t r u c k  was being ope ra t ed  i n  an " i l l i c i t  t r a d e  o r  p r o h i b i t e d  

t r a d e  o r  t r a n s p o r t a t i o n "  because Ford Co. d i d  n o t  have an 

I . C . C .  l i c e n s e  t o  o p e r a t e  i n  Louis iana ,  t h u s  excluding it 

from coverage under t h e  t e r m s  of t h e  p o l i c y .  

The c o u r t  i n  Rector  r e so lved  t h e  f i r s t  i s s u e  i n  f a v o r  

of t h e  p l a i n t i f f .  A s  t o  whether Ford Co. was engaged i n  

i l l i c i t  o r  p r o h i b i t e d  t r a d e  o r  t r a n s p o r t a t i o n ,  t h e  c o u r t  

he ld  t h a t  t h a t  i s s u e  was n o t  p rope r ly  b e f o r e  t h e  c o u r t .  I t  

d i d ,  however, say  t h a t  i f  it had been p rope r ly  p re sen ted ,  it 

d i d  n o t  f e e l  t h a t  Ford Co. ' s  f a i l u r e  t o  have an 1 . C . C .  

perini t  t o  o p e r a t e  i n  Louis iana a t  t h e  t i m e  of t h e  a c c i d e n t  

was s u f f i c i e n t  t o  f i n d  t h a t  Ford Co. ' s  o p e r a t i o n  of t h e  



t r u c k  i n  Louis iana was " i l l i c i t  o r  p r o h i b i t e d "  w i t h i n  t h e  

meaning of  t h e  p o l i c y  i n  s u i t .  

W e  a g r e e  w i th  t h e  conc lus ion  of t h e  Rector  c o u r t .  The 

t e r r i t o r i a l  p rov i s ion  of t h i s  p o l i c y  s p e c i f i c a l l y  makes t h e  

p o l i c y  a p p l i c a b l e  t o  t h e  u se  o r  o p e r a t i o n  of covered automobiles 

w i t h i n  Canada o r  t h e  United S t a t e s .  W e  hold  t h a t  Turner 

V a l l e y ' s  f a i l u r e  t o  have an  I . C . C .  o r  Montana pe rmi t  f o r  

t r a n s p o r t i n g  goods i n t o  and through Montana does n o t  c o n s t i t u t e  

" i l l i c i t  o r  p r o h i b i t e d  t r a d e  o r  t r a n s p o r t a t i o n "  w i t h i n  t h e  

meaning of t h i s  p o l i c y  under such c i rcumstances .  

The on ly  o t h e r  remaining i s s u e  relates t o  Ae tna ' s  

p e t i t i o n  f o r  a w r i t  of supe rv i so ry  c o n t r o l .  P l a i n t i f f ' s  

complaint  i n  t h i s  cause  s t a t e d  t h r e e  counts :  Count I t o  

recover  t h e  amount of  t h e  judgment awarded he r  i n  Fede ra l  

D i s t r i c t  Court  f o r  t h e  wrongful d e a t h  of h e r  husband; Count 

I1 f o r  p u n i t i v e  damages, a t t o r n e y  f e e s  and c o s t s  f o r  Ae tna ' s  

a l l e g e d  ma l i c ious ,  opp res s ive  and f r a u d u l e n t  misconduct and 

l a c k  of good f a i t h ;  and Count I11 f o r  compensatory damages 

f o r  mental  d i s t r e s s  a l l e g e d l y  caused p l a i n t i f f  by Aetna ' s  

conduct .  

On November 18 ,  1975, Aetna moved t o  s t r i k e  t h e  second 

and t h i r d  counts  of p l a i n t i f f ' s  complaint .  On J u l y  1 2 ,  

1976, t h e  D i s t r i c t  Court  denied Ae tna ' s  motion t o  s t r i k e .  

Aetna now seeks  review o f  t h e  D i s t r i c t  C o u r t ' s  d e n i a l  by 

means of  a p e t i t i o n  f o r  a  w r i t  of supe rv i so ry  c o n t r o l .  

An o rde r  denying a  motion t o  s t r i k e  i s  n o t  an  appea l ab l e  

o r d e r .  Rule 1, I4.R.Agp.Civ.P. Such an o r d e r  i s  i n t e r l o c u -  

t o r y  i n  c h a r a c t e r .  I t  i s  reviewable  on appea l  from a  f i n a l  

judgment. Rule 2 ,  M.R.App.Civ.P. To pe rmi t  review of such 

a n  o r d e r  p r i o r  t o  f i n a l  judgment through t h e  dev ice  of 

supe rv i so ry  c o n t r o l  o r  o t h e r  e x t r a o r d i n a r y  w r i t  i s  t o  

accomplish i n d i r e c t l y  t h a t  which cannot  be  done d i r e c t l y .  



See State ex rel. Kosena v. District Court, (1977), 

Mont. , 560 P.2d 522, 34 St.Rep. 87. Accordingly, we 

decline to review the District Court's denial of defendant's 

motion to strike at this time as the issue is not properly 

before us. 

The District Court's order denying defendant summary 

judgment and granting plaintiff partial summary judgment is 

affirmed. Defendant's petition for a writ of supervisory 

control is denied. 

?A& J f  %4\ 
Chief ~ustice 

We Concur: 

Judge, sitting with the Court. 


